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EDITOR SPEECH 
 

 

UBT Annual International Conference is the 6th international interdisciplinary peer 

reviewed conference which publishes works of the scientists as well as practitioners in the 

area where UBT is active in Education, Research and Development. 

 

The UBT aims to implement an integrated strategy to establish itself as an internationally 

competitive, research-intensive university, committed to the transfer of knowledge and the 

provision of a world-class education to the most talented students from all backgrounds.  

The main perspective of the conference is to connect the scientists and practitioners from 

different disciplines in the same place and make them be aware of the recent 

advancements in different research fields, and provide them with a unique forum to share 

their experiences. 

It is also the place to support the new academic staff for doing research and publish their 

work in international standard level. 

 

This conference consists of sub conferences in different fields: 

- Education and Psycology 

- Life Sciences and Technologies (Health and Food) 

- Management, Business and Economics 

-Humanities and Social Sciences (Law, Political Sciences, Media and Communications) 

- Computer Science and Information Systems 

- Mechatronics, Robotics, Energy and Systems Engineering 

-Architecture, Integrated Design, Spatial Planning, 

-Civil Engineering and   Infrastructure 

 

This conference is the major scientific event of the UBT. It is organizing annually and 

always in cooperation with the partner universities from the region and Europe. 

 

As professional partners in this conference are: Kosova Association for Control, 

Automation and Systems Engineering (KA CASE), Kosova Association for Modeling 

and Simulation (KA SIM), Quality Kosova, Kosova Association for Management, 
Institute for Development of Education and Academic Affairs (IDEAA) 
This conference is sponsored by EUROSIM - The European Association of Simulation. 

 

We have to thank all Authors, partners, sponsors and also the conference organizing team 

making this event a real international scientific event. 

  

Edmond Hajrizi, Chair 

UBT- Higher Education Institution
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The right to use the Albanian language as an official 
language in Macedonia: the new draft law, its content, 

advancement and comparison 

Bekim Kadriu1, Ylber Sela2 

1,2University of Tetova, Faculty of Law 

Str. Ilinden, nn, Tetova, Macedonia 

{bekim.kadriu1, ylber.sela2}@unite.edu.mk 

Abstract. The use of Albanian language as official language in Macedonia has been a challenge 

especially after the Ohrid Framework Agreement (OFA) in 2001. Before 2001, Albanian language 

was defined as an official language and was used only in private matters as well in primary and 

secondary education. With the OFA and Constitutional changes in 2002, the language that is spoken 

by 20% of the population in the country was defined as an official language, but it’s application in 

practice was left to be regulated by e specific law. The law was adopted in 2008, 6 years after the 

constitutional changes.  

Now there is a new law proposed, which is supposed to regulate in more efficient way the use of 

Albanian language as official language in Macedonia. With this paper, the authors are trying to 

answer some legal questions that has been debated in the country: firstly, is Albanian language 

official language and whether it is of a same level of application as Macedonian language; secondly, 

what are the novelties of the new draft law, and how the use of Albanian language is improved and 

advanced; thirdly, what are the practical challenges for the implementation of the new draft law. The 

authors of the paper will refer to international standards on use of languages as well as to relevant 

national legislation, as a tool to compare the new draft law in Macedonia.  

 

Keywords: human rights, use of language, Albanian language 

 

 

Introduction 

 

The right of use of the native language is a basic human right, as such guaranteed by international 

human rights instruments. These instruments guarantee to individuals, mainly persons belonging to 

minorities, the righttouse theirlanguage in private and in public sphere. 

The use of language in international law as a human right is mostly related to minorities, since the 

official language of the state reflects the use of majority language(in the administration, schools, 

courts, etc.). Thus, the use of majority language is not necessary to be guaranteed as a special right. 

Contrary, human rights instrument guarantee the use only of minority language, in private and 

public sphere.  

The international human rights instruments create a minimum standard for the use of minority 

languages, mostly in the private sphere, but also in education, media, contact with administration 

etc. But these are minimum standards, which allow the states to go beyond what is required by the 

mailto:bekim.kadriu@unite.edu.mk
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said instruments. This is the point where we start, namely the use of Albanian language in 

Macedonia goes beyond what is required by human rights instruments and these instruments cannot 

be seen as a standard applicable to the use of Albanian language in Macedonia. As a minimum 

standard yes, but not as an obstacle Albanian language to be used as on official language in 

Macedonia, broader that the international standards prescribe. And that is well known principle in 

international human rights law.1 

 

International human rights standards on the use of languages  

 
As it was mentioned in the introduction, the use of minority language is guaranteed ininternational 

human rights instruments. However, international instruments that provide the use of language, set a 

minimum standard and often are very soft.  

 

UN declaration on the Rights of Persons Belonging to National or Ethnic, 

Religious or Linguistic Minorities 

We will mention firstly the United Nations Declaration on the Rights of persons belonging to 

National or Ethnic, Religious or Linguistic Minorities.2 First of all, this instrument is a declaration, 

and as such not legally binding upon states. It is part of the so called soft law.3Secondly, regarding 

the use of language, the Declaration suggests states to take “appropriate” measures, “wherever 

possible”, “persons belonging to minorities may have adequate opportunities to learn their mother 

tongue or to have instruction in their mother tongue”.4And in it’s Article 2 the Declaration grants to 

persons belonging to minorities the right to use their own language, in private and public.  

With these two provisions only, the declaration doesn’t really establish certain standard on the use 

of languages. Even its wording is very soft and gives states wide margin of discretion. This is seen 

from the phrase “wherever possible”, which always will be a matter of state discretion. But also, the 

Declaration does not precisely stipulate in what extent the minority language can be used, whether 

members of minorities can address institutions in their own language, or the public bodies and 

institutions can use the minority language as official one. Again, this is left to the discretion of the 

state. This is why we hold that these are minimum standard, but cannot be seen as obstacle states to 

prescribe broader use of minority or regional languages within their territories. 

                                                                 

1 One of the most important human rights instrument, The Framework Convention on the Protection 

of National Minorities (see infra foot note 5), in its Article 22 stipulates expressly that nothing in the 

Convention “shall be construed as limiting or derogating from any of the human rights and 

fundamental freedoms which may be ensured under the laws of any Contracting Party or under any 

other agreement to which it is a Party”. Similar clause has the European Charter for Regional and 

Minority Languages, infra foot note 134 and the accompanying text.  

2The Declaration on the Rights of Persons belonging to National or Ethnic, Religious and Linguistic 

Minorities was adopted by the UN General Assembly Resolution 47/135 of 18 December 1992.  

3 This is understandable if we bear in mind the fact that is adopted under the United Nations 

umbrella, where the fight for minority rights is very hard, compere to smaller in number 

organizations, such as the Council of Europe. 

4The Declaration on the Rights of Persons belonging to National or Ethnic, Religious and Linguistic 

Minorities, Article 3, paragraph 3.   
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Framework Convention on the Protection of National Minorities 

The second relevant instrument is the Framework Convention on the protection of National 

Minorities [hereinafter “the Framework Convention].5This instrument is a treaty adopted within the 

Council of Europe and ratified by 39 member states, including Macedonia.6Differently from the 

Declaration, it is legally binding instrument. Generally speaking, the Framework Convention also 

stipulates soft obligations on state parties.  

First of all, the Framework Convention stipulates that “states should” take appropriate measures so 

that “wherever possible”, persons belonging to minorities may “have adequate opportunities to learn 

their mother tongue or to have instruction in their mother tongue”.7 So, even for the right members 

of minorities to learn their mother tongue, the Framework Convention leaves it to the discretion of 

the state, to see if that is “whether possible”.  

As for the communication between the persons belonging to minorities and administrative 

authorities, the Framework Convention requires many conditions. Firstly, the areas should be 

inhabited by persons belonging to national minorities traditionally or in substantial number (which 

also is a matter of interpretation); secondly, the persons should require and the requests should 

correspond to a real need (which gives the states a wide discretionper se); thirdly, the wording “the 

states shall endeavor to ensure as far as possible” also leaves wide discretion to the state to decide 

whether they can achieve to guarantee such communication in the minority language between the 

members of minorities and administrative authorities.8 

Regarding the right to education, the Framework Convention obliges the state parties to recognize 

the right of members of minorities to learn their minority language, but regarding instruction in such 

a language, it also requires some conditions, such as: first, the areas should be inhabited traditionally 

or in substantial numbers by persons belonging to national minorities; second, the state parties shall 

endeavor to ensure, as far as possible, that members of minorities to be taught or to receive 

instruction in their language. With this wording, the Framework Convention leaves a great 

discretion to the state parties to decide whether to allow within their educational systems, 

instructions in the native language of the members of minorities.9 Also, the Framework Convention 

does not specify in what levels these instructions will be given, whether in primary, secondary or 

higher education. This also shows the intent of the drafters of the Convention to allow state parties a 

broad discretion on the matters of use of minority languages.  

The Framework Convention obliges states parties to recognize members belonging to minorities 

their right to use their name and surname in the minority language and official recognition to them; 

the right to display signs, inscriptions and other information of private nature visible to the public in 

the minority language; and to display traditional local names, street names and other topographical 

                                                                 

5 Framework Convention for the Protection of National Minorities, Strasbourg, 1/2/1995, ETS 157.  

6For the number of ratification, see the official web site of Council of Europe 

http://www.coe.int/en/web/conventions/full-list/-

/conventions/treaty/157/signatures?p_auth=vNvquAdG. Macedonia has ratified the Framework 

Convention in 1997 [last visited 04 October 2017] 

7 Framework Convention for the Protection of National Minorities, Article 10.  

8Framework Convention for the Protection of National Minorities, Article 10, paragraph 2.  

9 Framework Convention for the Protection of National Minorities, Article 14.  

http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/157/signatures?p_auth=vNvquAdG
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/157/signatures?p_auth=vNvquAdG
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indications intended to the public in the minority language, if areas are traditionally inhabited by 

substantial number of persons belonging to minorities, if there is a sufficient demand for this and 

allows the state parties to endeavor to do such a thing.   

Again, as a conclusion for this part, the Framework Convention does not establish precise level of 

the use of minority languages, especially not in the public. The Framework Convention does not 

precisely stipulate when members of minorities can use their own language in the public 

institutions; can they address public institutions on central or local level in their own language; will 

the public institution answer in the language of minorities; can judicial and other proceedings be 

held in the minority language; in what educational level can minorities use their own language; 

lastly, the wording of the Framework Convention is very soft and allows states wide discretion to 

decide how far will go in guaranteeing the use of minority language, especially in the public sphere.  

 

European Charter for Regional or Minority Languages 

 

The European Charter for Regional and Minority Languages10 [hereinafter “the Charter”] is a treaty, 

similar to the Framework Convention and is also adopted within the Council of Europe. With status 

of October 2017, it has 25 ratifications. Macedonia has signed the Charter in 1996, but it has not 

ratified it, even 21 years after its signing.11 The Charter is the most advanced human rights 

instrument regarding the use of languages. Of course, mostly is important to minority languages, but 

also to other regional languages, something that helps us avoid the debate whether a certain group is 

a minority or not. It simply applies to languages that are different from the official language(s) of 

the state and are traditionally used in a given territory of a state by nationals of that state who form a 

group smaller than the rest of the population.12 

Similar to the Framework Convention, the Charter is without prejudice to more favorable provisions 

in a state party concerning the status of languages, that exist whether in the domestic legislation or 

derive from bilateral or multilateral treaties.13 

As to the content, the Charter sets out a number of measures to promote the use of regional or 

minority languages in public life (Part III of the Charter), especially in education, justice, 

administrative authorities, media, culture, economic and social activities. The state parties are 

obliged to apply minimum of 35 paragraphs or sub-paragraphs chosen from among the provisions of 

Part III of the Charter, in respect of the languages specified by the party at time of the ratification, 

acceptance or approval.14 

                                                                 

10 European Charter for Regional or Minority Languages, Strasbourg, 05/11/1992, ETS no. 148.  

11 For the list of state parties, see the official web site of the Council of Europe, 

http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/148/signatures [last visited 

04 October 2017]. 

12 In its Article 1, the Charter defines minority or regional language as a language that is (1) 

“traditionally used within a given territory of a State by nationals of that State who form a group 

numerically smaller than the rest of the State's population”; and (2) “is different from the official 

language(s) of that state”.  

13 European Charter for Regional or Minority Languages, Article 4.  

14European Charter for Regional or Minority Languages, Article 2, paragraph 2.  
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Regarding the use of languages in education, the Charter sets up a (possible) obligation for the 

parties to make available preschool, primary, secondary and university and higher education in 

regional or minority languages.15 

Regarding the judicial authorities, the Charter stipulates a (possible) obligation of the parties to 

provide that courts, at the request of the parties, to conduct the proceedings in the regional or 

minority languages in criminal, civil and administrative matters.16 

Regarding administrative authorities and public services, the Charter requires the (1) state 

administrative authorities, (2) local and regional administrative authorities, as well as (3) bodies 

providing public services, no matter public or private if they remain under public control (postal 

services, hospitals, electricity, transport and so on), (a) use the regional or minority languages; (b) 

make sure that their officers in contact with the public use the regional or minority languages; (c) to 

ensure users of these languages submit their applications and receive a replay in these languages.17 

As for the media, the Charter requires state parties to ensure the creation of at least one radio station 

and one television channel in the regional or minority languages; to encourage and/or facilitate the 

creation and/or maintenance of at least one newspaper in the regional or minority languages; to 

support the training of journalists and other staff for media using regional or minority languages.18 

The Charter also requires state parties “to guarantee freedom of direct reception of radio and 

television broadcasts from neighboring countries in a language is used in identical or similar form to 

a regional or minority language, and not to oppose the retransmission of radio and television 

broadcasts from neighboring countries in such a language.19 

In the economic and social life, the Charter requires state parties, in the whole country: (a) to 

eliminate provisions that prohibit or limit without justifiable reasons the use of regional or minority 

languages in documents relating to economic life, such as contracts of employment, or technical 

documents such as instructions how to use products; (b) to prohibit provisions and clauses in 

internal documents of companies that exclude or restrict the use of regional or minority languages, 

at least between users of the same language; (c) to oppose practices that discourage the use of 

regional or minority languages.20 With regard economic and social activities, the Charter requires by 

state parties to include in the financial and banking regulations provisions that will allow the use of 

regional or minority languages in payment orders (cheques, drafts etc.) or other financial 

documents.21 

With these provisions, The Charter is the most advanced international instrument regarding the use 

of languages. It sets up very advanced status to regional and minority languages and creates clear 

rules in what fields and under what conditions users of regional and minority languages can use 

those languages, especially in public life. As international instrument, the Charter is very relevant to 

Macedonia, although Macedonia has not ratified it yet, even 21 years after its signing. The Charter 

is an instrument to be referred to, when we speak on the status of Albanian language in Macedonia, 

since the Charter also creates a certain status of regional or minority languages that is very close to 

what status has the Albanian language in Macedonia. So, there is a great argument that in 

                                                                 

15 European Charter for Regional or Minority Languages, Article 8.  

16 European Charter for Regional or Minority Languages, Article 9.  

17 European Charter for Regional or Minority Languages, Article 10.  

18 European Charter for Regional or Minority Languages, Article 11, paragraph 1.  

19 European Charter for Regional or Minority Languages, Article 11, paragraph 2.  

20 European Charter for Regional or Minority Languages, Article 13, paragraph 1.  

21European Charter for Regional or Minority Languages, Article 11, paragraph 2(a).   
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international law there is a standard on the use of languages that supports the status of the Albanian 

language in Macedonia.  

 

The legal framework in Macedonia regarding the use of languages, 

with special focus on the Albanian language  

 

In the next part, we will discuss the legal framework in Macedonia regarding the use of languages, 

starting from the Constitution and its Amendment V, the existing law and the new proposed draft 

law. This framework will be placed in correlation with international standards on the use of 

languages, as well as comparable national legislations.  

 

The Constitution and its Amendment V 

 

The Constitution of the Republic of Macedonia is adopted in 1991. In its Article 7 it stipulated that 

the only official language in whole country is the Macedonian language, while the language of a 

nationality is official language only in the units of the self-government (municipalities), where the 

majority or a considerable number of inhabitants live there, belong to that nationality, and how it 

can be used is determined by law.22 

This Article was changed in 2001 with Amendment V to the Constitution23. According to this 

Amendment, the official language (1) throughout the country and (2) in its international relations is 

the Macedonian language and its Cyrillic alphabet. Additionally, “other language spoken by at least 

20 percent of the citizens is also an official language and its alphabet, as specified with this Article”. 

Thus, the Amendment V changes the approach of the Constitution of 1991 since allows another 

language and its alphabet to be an official language in the whole country. 

Additionally, Amendment V sets up the framework for the use of the other official language that is 

spoken by at least 20 percent of the citizens: “(1) Any official personal documents of citizens 

speaking an official language other than Macedonian shall also be issued in that language, in 

addition to the Macedonian language, in accordance with the law; (2) any person living in a unit of 

local self-government in which at least 20 percent of the population speaks an official language 

other than Macedonian may use that official language to communicate with the regional office of 

the central government with responsibility for that municipality; such an office shall reply in that 

language in addition to Macedonian; (3) any person may use any official language to communicate 

with a main office of the central government, which shall reply in that language in addition to 

Macedonian; (4) in the organs of the Republic of Macedonia, any official language other than 

Macedonian may be used in accordance with the law;(5) in the units of local self-government where 

at least 20 percent of the population speaks a particular language, that language and its alphabet 

shall be used as an official language in addition to the Macedonian language and the Cyrillic 

                                                                 

22 Constitution of Republic of Macedonia, Official gazette of Republic of MacedoniaNo. 52/1991 

from 22 November 1991, Article 7.  

23 Amendment V to the Constitution of Republic of Macedonia Official gazette of Republic of 

Macedonia No. 91/01.  
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alphabet. With respect to languages spoken by less than 20 percent of the population of a unit of 

local self-government, the local authorities shall decide on their use in public bodies”.24 

With this framework, Amendment V allows the other official language to be used (1) in personal 

documents, in accordance with the law; (2) in the units of local self-government, as official 

language; (3) in the communication of the citizens with regional office of the central government, 

but located in a unit of the self-government; (4) in the communication with the main office of the 

central government; and most importantly, (5) in the organs of the Republic of Macedonia, in 

accordance with the law.  

Thus, as a conclusion, the Amendment V prescribes that the Albanian Language is an official 

language in Macedonia since it is spoken by more than 20 percent of its citizens. Second, the 

Albanian language is an official language, but not of the same level of application as the 

Macedonian since, at least in international relations, the only language in use is Macedonian 

language. So that Albanian language is of the same level of application as the Macedonian, the 

Constitution should be changed and to provide that “in Macedonia there are two official languages, 

Albanian and Macedonian”, as it is in the Constitution of Republic of Kosovo.25 As long as this 

doesn’t happen, the Albanian language will not be of the same level of application as Macedonian. 

Thirdly, the Constitution, or more specifically Amendment V, demand adoption of a specific law for 

the use of the language that is spoken by at least 20 percent of the citizens. Of course, since the 

Constitution is a general act, the law is supposed to specify in details the application of the Albanian 

language as an official language in Macedonia. The law in force was adopted in 2008, 7 years after 

the adoption of Amendment V.  

 

The Law on the use of the language spoken by at least 20% of the citizens of 

Republic of Macedonia and in the unites of the local self-government26 

 

The Law on the use of the language spoken by at least 20% of the citizens of Republic of 

Macedonia and in the unites of the local self-government [hereinafter “The law on the use of 

Albanian language”] is the first law ever to regulate the use of Albanian language in Macedonia, 

adopted in 2008. The law was adopted based on the provisions of Amendment V of the Constitution 

that require the adoption of such a law. As such, this law doesn’t specify that it is dedicated to 

Albanian language, but repeats that its dedicated to language that is spoken by 20% of the citizens. 

The law is still in force, with great possibility to be changed by the new draft-law that is already in e 

parliamentary procedure.  

The law on the use of Albanian language of 2008 has two determinant specifics. (1) The first one is 

that it doesn’t not make the Albanian language official language in the institutions. Rather, it creates 

an individual right for persons to use the Albanian language in certain institutions or in 

communication with the institution. Only in the units of the self-government where at least 20% of 

                                                                 

24 Amendment V to the Constitution of Republic of Macedonia.  

25The Constitution of the Republic of Kosovo, in its Article 5 titled “Languages” provides that 

“Official languages in the Republic of Kosovo are the Albanian language and Serbian language”.   

The Constitution of Kosovo available at www.rks-gov.net [last visited 07 October 2017]. 

26The Law on the use of the language spoken by at least 20% of the citizens of Republic of 

Macedonia and in the unites of the local self-government, Official gazette of Republic of 

Macedonia No. 101/08 from 13.08.2008.  

http://www.rks-gov.net/
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the citizens are Albanians, the Albanian language is official in that unit.27(2) Second, the Law on the 

use of Albanian language of 2008 specifies when the Albanian language is used, in which way 

actually at the same time prohibits its use outside the framework that it creates. So, the law has two 

sides, on one side allows the use of Albanian language, but at the same time restricts its use outside 

its scope. For example, since the law does not provide the use of Albanian language in the 

Government of the Republic of Macedonia, the ministers that speak Albanian do not have the right 

to speak in the Government’s sessions or its bodies in Albanian. So the law actually restricts the 

right to use Albanian language in this specific case.  

As to its scope, members of the Parliament that speak Albanian have the right to use the Albanian 

language in the Parliament’s sessions, in the parliamentary commissions, or to get the materials in 

Albanian.28 But the official language of documents and other acts of the Parliament remained 

Macedonian.  

Similarly, citizens that live in a unit of the self-government where 20% speak Albanian, can address 

(communicate with) the regional offices of the ministries in that unit in Albanian language. The 

office will answer in Macedonian and Albanian,29 but the official language in the institutions 

remains Macedonian language. Citizens that live in a unit of the self-government where at least 20% 

speak Albanian, can address (communicate with) the ministries (main offices) in Albanian. The 

ministries will answer in Macedonian and Albanian, but the official language in the Ministries 

remains Macedonian language.30 

In the judicial proceedings (criminal, civil or administrative), the parties (the accused, the damaged, 

plaintiffs, defendants, witnesses and others) that speak Albanian, can use this language when they 

address the courts, they can ask the materials in Albanian, they can submit a request or a motion in 

Albanian language. Also they can ask the judgment to be translated in Albanian and to submit the 

appeal in Albanian. They also can ask for a translator, that is free.31 But however, the official 

language for the procedure remains the Macedonian language. Thus, there have been situations 

when the judge, the persecutor and the accused are all Albanians, but he official language in the 

procedure remains Macedonian language.  

The law on the use of Albanian language of 2008 allows the use of Albanian language in the 

education process, in the media, in the personal documents, in the electoral process and similar. But, 

the main critique of The law on use of Albanian language of 2008 remains that it does not recognize 

the Albanian language as an official language within the institutions (especially those of the central 

government), but only creates an individual right the language to be used by the citizen. Having this 

approach, the law of 2008 grants even a lower standard that the European Charter for regional and 

minority languages sets up. Namely, in Article 10 the Charter requires from state parties to ensure 

the administrative authorities (of the central government), local and regional authorities, and even 

persons providing public services, to use the regional or minority language, besides the right of the 

                                                                 

27The Law on the use of the language spoken by at least 20% of the citizens of Republic of 

Macedonia and in the unites of the local self-government, Article 41-43.  

28The Law on the use of the language spoken by at least 20% of the citizens of Republic of 

Macedonia and in the unites of the local self-government, Article 3.  

29The Law on the use of the language spoken by at least 20% of the citizens of Republic of 

Macedonia and in the unites of the local self-government, Article 4, paragraph 1 and 2.  

30The Law on the use of the language spoken by at least 20% of the citizens of Republic of 

Macedonia and in the unites of the local self-government, Article 4, paragraph 3 and 4.  

31The Law on the use of the language spoken by at least 20% of the citizens of Republic of 

Macedonia and in the unites of the local self-government, Articles 5-19.  
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person to use such a language.32 Also this law is of a lower standard with the law of Kosovo that 

provides that in all levels, there are two official languages with equal status, the Albanian language 

and the Serbian language.33For this determinant reason, the new draft law is of important relevance. 

 

 The New Draft-Law on the use of languages34 

 

The New Draft-Law on the use of languages is in a parliamentary procedure. The parliament will 

continue its session after the local elections in 12 October 2017. The New Draft-Law will probably 

be adopted at the end of October or beginning of November 2017. With its adoption, the actual Law 

of 2008 will be replaced and its application will be discontinued.35 

First of all, although symbolical, still important, the New Draft-Law expressly specifies that the 

language spoken by at least 20% of the citizens is the Albanian language.36 

Second, as it was mentioned, the New Draft-Law on the use of languages changes the approach 

towards the Albanian language and from an individual right, it provides that will be an official 

language in the institutions of the state. Article 1 paragraph 3 provides that “in all organs of the state 

in the Republic of Macedonia, central institutions, public enterprises, agencies, directorates, 

establishments and institutions, commissions, public bodies that provide public services according 

to the law, as well as other institutions, official language besides Macedonian and its alphabet, is the 

language spoken by at least 20% of citizens in the Republic of Macedonia and its 

alphabet”.37Similar, in Article 2, paragraph 3, the new Draft Law repeats that in the same 

institutions enumerated just earlier, official language is the Albanian language as well, (1) in the 

communication, (2) use and (3) application in all the procedures of the citizens before these 

institutions (the Parliament, Government, judiciary, public prosecution, Constitutional Court, 

Ombudsman, in the electoral process, education, science, health, culture, police authorities, personal 

documents, finance, public notary, media etc.).  

According to this approach, in the Parliament and in the Government, the new Draft Law provides 

that besides Macedonian, official language is the Albanian as well.38So, in these two institutions, 

both languages are of an equal status.  

The third specific of the New Draft-Law on the use of languages, that is related to the second, is that 

allows very broad application of the Albanian language in the procedures of the institutions. Thus, 

in the procedures in front of all the organs and institutions, including judicial institutions, the 

procedure will be in Albanian if only one party or participant in the procedures is Albanian. 

                                                                 

32 See supra, foot note 17 and accompanying text.  

33 The Law on the use of languages (Law no. 02/L-37 of 27 July 2006, available at 

www.komisioneri-ks.org [last visited 7 October 2017]) in its Article 2 paragraph 1 stipulates that 

“Albanian language and Serbian language and their alphabets are official languages in Kosovo 

and have equal status in Kosovo’s institutions”.  

34 Draft-Law on the use of languages, available at www.sobranie.mk [last visited 8 October 2017] 

[hereinafter “The New Draft-Law on the use of languages”]. 

35 The New Draft-Law on the use of languages, Article 24.  

36The New Draft-Law on the use of languages, Article 1, paragraph 2.  

37The New Draft-Law on the use of languages, Article 1, paragraph 3.  

38The New Draft-Law on the use of languages, Article 4, paragraph 1 and Article 5, paragraph 1.  

http://www.sobranie.mk/
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Respectively, all decisions and other acts in these procedures have to be in Albanian too.39  This 

approach improves the defect of the existing law which didn’t allow the procedure as such to be in 

Albanian even if the judge, the prosecutor and the lawyers were Albanians. It only allowed the 

parties to use the Albanian language (as an individual right), but not the procedure as such to be held 

in Albanian.  

Lastly, the scope of the new Draft-Law is very broader since it requires the use of Albanian 

language in some areas that were not covered until now. Thus, the names of the institutions with 

seat in the units where 20% are Albanians, to be writtenin Albanian;40 the web pages of the 

institutions to be in Albanian as well;41the money bills and coins to contain symbols that will reflect 

the cultural inheritance of Albanianstoo;42the uniforms of policemen, firefighters, medical personnel 

in unites of the self-government to be in the language spoken by at least 20% of the citizens in that 

unit;43 names of streets, bridges, boulevards, squares and other infrastructural objects in all units of 

the local-self-government where at least 20% of the citizens speak other language than Macedonian,  

will be written in that language too.44 

The New Draft-Law requires the establishment of two new institutions competent to 

follow the implementation of this Law, namely the Agency for the application of the 

language spoken by at least 20% of the citizens in Republic of Macedonia45 and 

Inspectorate for the use of languages.46 
  

Conclusion 

 

The New Draft-Law on the use of languages is expected to advance the use of the Albanian 

language in Macedonia and to remove some defects that were detected. It is very important that in 

some parts, the New Draft-Law makes Albanian language equal to Macedonian. It also makes 

Albanian language an official language in institutions in which the procedures will be held. This law 

is in accordance with the Constitution of the country, since the Constitution in its Amendment V 

requires adoption of such a law. Also, the New Draft-Law is in accordance with international 

standards on use of languages, especially the European Charter for regional or minority languages. 

For this reason, it is recommended that Macedonia ratifies this Charter, a move that will be in a 

coordination with the adoption of the New-Draft Law.  

 

 

                                                                 

39The New Draft-Law on the use of languages, Article 6, paragraph 1 and 2; Article 9, paragraph 1.  

40The New Draft-Law on the use of languages, Article 7, paragraph 7.  

41The New Draft-Law on the use of languages, Article 6, paragraph 4.  

42The New Draft-Law on the use of languages, Article 8, paragraph 1. 

43The New Draft-Law on the use of languages, Article 8, paragraph 3.  

44The New Draft-Law on the use of languages, Article 16.  

45The New Draft-Law on the use of languages, Article 18. 

46The New Draft-Law on the use of languages, Article 20.  
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Abstract. The main object of this paper is the tender balance that exists and arises even more 

between the use of personal information that people provide in the course of most public security 

actions and privacy.  

The protection of personal data is of fundamental importance to a person’s enjoyment of his or her 

right to respect for private and family life, and how law allocates power over information in 

different countries, will give us the possibility to define how much privacy are we willing to give up 

in exchange for greater public safety and other public interest, how ECtHR has decided this tender 

dilemma – the criteria's and principles applied in these cases. 

The methodology used in his paper is based on the method of description, the method of conceptual 

analysis and the method of evaluation. 

 

Keywords: Personal information, public security, impact and barriers, ECtHR. 

 

 

Introduction 

 

The protection of personal data is one of the basic subjective personal rights, which is construed 

with particular reference to the right to respect for private life on the one hand and other important 

personal rights and/or public interests on the other. Data protection right ensures a person the right 

of disposal over all data in connection with his personality. From the beginning of its legal 

definition as a personal right47, it has become issues of many studies with the scope to analyse the 

tender balance between the rightof privacy and other basic values for a person as the freedom of 

expression, confidentiality, the public interest, national and public security, information security, or 

criminal disclosures, etc 

The fundamental right to personal data protection is guaranteed in most of the countries from 

national legal framework and the international one. Based on the Articles 8 and 10 of the European 

Convention for the Protection of Human Rights and Fundamental Freedoms48, special laws on the 

                                                                 

47On 1970 The German State of Hesse introduces the first modern privacy law and on 

1973 Sweden creates the Data Act, the first national privacy law. 

48Rome, 4 November 1950, European Treaty Series (ETS) No. 5. Hereafter also 

referred to as “ECTHR”, “the Human Rights Convention” or (when there is no risk 

mailto:jorida.xhafaj@ubt-uni.net


18 

 

protection of personal data49, it is guaranteed the protection and legitimate use of personal data, and 

their treatment by public authorities. In most countries, the right to the protection of personal data 

and information is part of the constitution, the provisions of which, as a minimum, provide for the 

right to home protection and the protection of correspondence. 

In terms of these instruments, data protection therefore operates between the right to respect for 

private life (privacy) and the possibility to suppress the extent of privacy or itsprevalence. 

In the context of the technology development, the possibility of collecting, storing and conciliation 

of large pools of data mightresult in the infringement to the right of privacy. The underlying notion 

behind the aims of the data protection regulatory framework is the insufficiency of secrecy 

protection: within the new context protection should apply to all data: “data protection should be 

differentiated from the interpretation of privacy as intimacy.”50. The concept of private life is a 

broad concept that does not need a complete definition, since none of them would be inclusive51. 

Meanwhile,corresponding to the idea of general personality right, the EU legislation the privacy can 

be interpreted and regarded: 

as a claim, entitlement or right of an individual to determine what information about himself (or 

herself) may be communicated to others;  

as the measure of control an individual has over information about himself, 

as intimacies of personal identity, or who has sensory access to him; 

as a state or condition of limited access to a person, information about him, intimacies of personal 

identity. 

The aim of data protection law is the protection of privacy. The protection of personal data within 

the new circumstances can offer the protection of privacy. These statements are true;However, they 

say little about what privacy is and why it needs protection. 

The impact of public security in the information privacy will be analyzed in the context of the goal 

and the interest protected under data-processing regulations on one hand and the interest protected in 

case of disclosure of personal information or violation of secrecy of privacy. 

 

Models of data protection 

 
As was mentioned before, the right to pretend protection of privacy has been regulated from more 

concerete provisions and requirementsl, in case of exceed of restrictions. 

Different governments respond in different ways to these requirements, and according to the 

existing systems of safeguards for personal data protection and their application, have defined the 

global trend on privacy protection. According to Banisar and Davies52in their international survey of 

privacy, data protection, and surveillance laws and developments, can be defined four different 

                                                                                                                                                                 

of confusion, in particular with the Data Protection Convention) as just “the 

Convention”. 

49https://www.dlapiperdataprotection.com 

50 Intimacy generally refers to the feeling of being in a close personal association and 

belonging together. 
51Van Kück kundër Gjermanisw, 12 qershor 2003, seksioni i tretë, nr 35968/97, 

Strasbourg. 

52 David Banisar& Simon Davies, Global Trends in Privacy Protection: An 

International Survey of Privacy, Data Protection, and Surveillance Laws and 

Developments, 18 J. Marshall J. Computer & Info. L. 1 (1999)  
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models for personal data protection, which are indicated from the necesity to enforce the 

surveillance or the monitoring of special operations through technology system. 

The models are classified throught the main mechanism or the distingueshed element of the 

protection system (legislation, internal rules or technique equipments). So, can be distinguished the 

model of comprehensive legislation, sectoral legislation, self-regulation and technology protections. 

Depending on their application, these models could have impact by ensuring the complemented 

components among models or  by containing opposed elements. In those countries that best 

guarantee the right to data protection, all these models work together and complement each other53.  

Comprehensive legislation consists of a model that builds on common laws that regulate the 

collection, use and dissemination of personal data by both public law institutes and private 

companies. Today around the world, over 100 countries54and independent jurisdictions and 

territories around the world have now adopted data protection laws that guarantee the right to 

protection of personal data by adopting special legislation and adopting the principles of correctness 

of personal data. 

In Europe, an important point for countries with such a model of protection the unification act or 

rules and standarts.55 The Data Protection Directive 95/46  created an obligation for Member States 

to ensure an common level of protection of personal data when transferred or processed in non-EU 

countries, seting a point of reference for national law and enforcmet of data protection through the 

harmonization nor only to the provisions, but also to the way they have to be interpreted. Also, 

during 1980, the Organisation for Economic Cooperation and Development (OECD) developed its 

privacy guidelines that included 'privacy principles', and shortly thereafter the Council of Europe's 

convention came into force. 

Under this approach, data protection rules are developed and enforced by the private sector, and a 

special agency or commission monitors their implementation. 

This is the preferred model for most countries to ensure an effective data protection mode. In most 

of these countries, there is also an official or commission that analyzes and carries out 

comprehensive control over compliance with data protection laws. The Republic of Kosovo, and 

other countries in the region are among the countries with comprehensive legislation. 

In some countries, with the aim to provide more detailed protections and based on specific aspects 

of certain categories of information or sectors, they have avoided the general privacy protection 

rules set out in the first model, favoring the proper sectoral legislations. This model is base on the 

provisions for the protection of personal data according to the areas in which the latter are taken and 

existed as answer of the necessary measures and risques. They cover areas of particular complexity, 

such as financial protection of personal data, telecommunications, medical or health information, 

intelligence services, e-commerce, etc. The dynamics of the development of the different sectors are 

turning into a huge drawback for this model, which is why it is in constant change. 

Another model for protecting the right to privacy is through self-regulation by companies and in 

various spheres of economic and social activity, different organizations set limitations on their 

specifications and most possible violation. Specifc sectors of an industry or company’s bodies  are 

                                                                 

53Idem 

54Banisar, David, National Comprehensive Data Protection/Privacy Laws and Bills 

2016, November 2016 

55 Council Directive 95/46/EC, 1995, The directive, issued by the European 

Parliament and by the Council on 24 Oct. 1995, addresses the protection of 

individuals with regard to the processing of personal data and on the free movement 

of such data. 



20 

 

best aware of exactly what personal information they collect and how they use it. In order for data 

protection to be effective in one system, companies have the predisposition to cooperate because 

there are financial and political constraints on governments and other supervisors to impose coercive 

cooperation. For this reason, this approach has some positive aspects, but in general, protection is 

becoming a victim of the desire to maximize profits. 

The development of information technology is making the processing and exchange of personal data 

considerably easier and partially passed into the hands of the individual consumers themselves. 

These new challenges are related to the fourth model –technology personal data protection.Through 

the use of a range of technical tools,every useres can provide different levels of communication and 

privacy protection. Such systems can be used to limit the transmission of personal data by giving the 

user access to his or her data and providing communications surveillance. These include encryption, 

proxy servers, forwarding of messages, e-money and smart cards56. 

The most applied model is the first one, which garanties in fact from legislation and the set of 

requirements designed from the state policy to ensure that the state's duty to protect personal 

information collected or stored in the course of its activities is respected by ensuring high standards. 

The set of requirements in most of the legislation are defined in two directions. 

The first one is the list of principles relating to data quality and criterias, for making data processing 

legitimate. It can be easilty distinguished that this list of principles and criterias give substance to 

and amplify those contained in the Council of Europe Directive 95/46 EC on the protection of 

individuals with regard to the processing of personal data and on the free movement of such 

personal data must be: 

processed fairly and lawfully; 

collected for specified, explicit and legitimate purposes and not further processed in a way 

incompatible with those purposes; 

adequate, relevant and not excessive in relation to the purposes for which they are collected and/or 

further processed; 

accurate and, where necessary, kept up to date; every reasonable step must be taken to ensure that 

data which are inaccurate or incomplete, having regard to the purposes for which they were 

collected or for which they are further processed, are erased or rectified; 

kept in a form which permits identification of data subjects for no longer than is necessary for the 

purposes for which the data were collected or for which they are further processed. 

It can be clearly identified the fact that the principles of protection reflect the different perspectives, 

from which can be realized the control of data and their protection. On the one hand, they are 

embody in the obligations imposed on persons, public authorities, enterprises, agencies or other 

bodies responsible for processing, in particular regarding data quality, technical security, 

notification to the supervisory authority, and the circumstances under which processing can be 

carried out, and, on the other hand, in the right conferred on individuals, the subject of data, who 

have the right to be informed that processing is taking place, to consult the data, to request 

corrections and even to object to processing in certain circumstances. 

Furthermore, Article 7 of the Directive 95/46 define precisesly conditions for legitimated processing 

of personal data covering : 

the unambiguously consent of the data subject; 

the necessity of entering into a contract relation, to which the data subject is party or in order to take 

steps at the request of the data subject prior to;  

the necessity for the compliance with a legal obligation to which the controller is subject; or 

                                                                 
56Privacy in the Modern Age: The Search for Solutions, edited by Marc Rotenberg, Julia 

Horwitz, Jeramie Scott, April 2015 
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the necessity to protect the vital interests of the data subject; or the necessity for the performance of 

a task carried out in the public interest or in the exercise of official authority vested in the controller 

or in a third party to whom the data are disclosed; or the necessity of accomplishment of the 

purposes of the legitimate interests pursued by the controller or by the third party or parties to whom 

the data are disclosed, except where such interests require protection of at the same level. 

Despite their legal framework clarity related to information privacy, the confrontation of 

information privacy with other fundamental rights or interests puts law enforcers before a very 

tender dilemma. This dilemma can be resolved on criteria, determined as “the most important 

interest” or “the right, which prevails”57. Concretely, the right to privacy as a private interest is 

juxtaposed with the groupof those interests, which are related to the national security, public 

security and prosecuting of criminal offences, putted under the umbrella of public interest58. Can be 

noted that the balance, usually, has dominated by the public interest, which relies on the public 

welfare and the proper administration of justice. 

Facing these important guaranteed constitutional values59 is of interest because of interference or 

mutual intervention in a number of practical cases.Therefore, it has to be emphasize the standards, 

which have to be considered case by case60 in the practice and to establish with of the before 

mentioned interest will have priority over the other. To establish this report or to resolve the issue of 

legitimacy or of not interference, first of all, should be refer to the constitutional principle of 

proportionality, which is particularly effective in the area of human rights. This means that any 

intervention on behalf of the public interest is necessary, appropriate, proportionate and effective.  

Therefore, the respect of information privacy requires in principle non-intervention or restriction 

access on the information about the way a person organize his life.We consider that, the margin of 

assessment for personal data, in the case of the existence of a relationship between the right to 

access to personal data and the public interest has to be strongly based on the necessity of 

disclosure, which sufficient,in measures and categories of personal data, to guaranty effective use of 

them  

 

 

 

 

 

                                                                 

57 Decision no.16/ 11.11.2004 of Constitutional Court of Albania 

58 In accordance with different definitions or sources on “Public interest” we find 

the appropriate definition of the General Statement of Principles from the  

Australian Press Council, which defines public interest as “involving a matter 

capable of affecting the people at large so they might be legitimately interested in, or 

concerned about, what is going on, or what may happen to them or to others”, 

available at https://www.alrc.gov.au/publications/8-balancing-privacy-other-

interests/meaning-public-interest#_ftn25 

59Referringespecially to the European Convention of Human Rights and other 

international acts. 

60The margin of this assessment, and consequently the ratio between the hedged 

interest and the one affected, varies in each case. It depends on a number of 

circumstances and conditions that vary from one country to another, from one period 

of time to another, from the range of rights that are imposed on the balance and the 

consequences that would have the advantage of each of them. 
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Analyze of the ECTHR Decisions 

The tendency to take measures towards the fight against organized crime and the prevention of other 

criminal offenses, preventing cases of abuse of state power or national interests has often created a 

relationship between public and private interest. 

The allegation of respect for the information privacy has been constantly expanding not only 

through the European Court of Human Rights’s jurisprudence, but also from the differing legal and 

jurisprudential developments of the states parties to the ECTHR. However, in general, it is 

acknowledged that the right to respect for privacy in general lies in essence of the data protection61,  

and it provides the individual with a space within which he could independently develop and 

complement his personality, or maintain his relationships with the others62.  

Through ECTHR judgments we have analyzed in what cases the public interest has justified the use 

of personal data and under which criteria the court has decided neither proportionate with this right. 

Accordingly, to the arguments Court in the case Uzun v. Germany63 the processing and use of the 

data obtained through authorized surveillance on one had interfered with the applicant’s right to 

respect for his private life. The Court considered that “…adequate and effective safeguards against 

abuse had been in place. The measures had pursued the legitimate aims of protecting national 

security, public safety and the rights of the victims, and of preventing crime”. It is also emphasized 

that the used methods of investigation had been carried out for a relatively short period…. given that 

the investigation had concerned very serious crimes, the applicant’s surveillance by GPS had thus 

been necessary in a democratic society”.So, can be noted that the criteria used by the Court are 

focused on the legitimate aims of protecting national security, public safety and the rights of the 

victims, and of preventing crime, which had also been proportionate. 

Another discussed case judged by the ECtHR has been the restricting of the cross-border movement 

in the context of the implementation by the state of counter-terrorism resolutions64.  

                                                                 

61Van Kück v. Germany, no. 35968/97, ECtHR (Fourth Section), Decision of 18.10.2001 
62 Scherpe, Jens M., Family and Private Life, Ambits and Pieces - M. v. Secretary of State for Work 

and Pensions, 2011. Child and Family Law Quarterly, Vol. 19, No. 3, pp. 390-403, 2007 

63 In October 1995 the applicant and another man (S.) were suspected of involvement in bomb 

attacks by a left-wing extremist movement, complained in particular that his surveillance via GPS 

and the use of the data obtained thereby in the criminal proceedings against him had violated his 

right to respect for private life (private life includes the privacy of communications, which covers the 

security and privacy of mail, telephone, e-mail and other forms of communication; and 

informational privacy, including online information -Copland v. the United Kingdom, no. 62617/00, 

ECTHR 2007-I). Realizing that they were under surveillance, the two men sought to escape 

detection by destroying transmitters that had been installed in S.’s car and by avoiding use of the 

telephone. To counteract this, in December 1995 the Federal Public Prosecutor General authorized 

their surveillance by a Global-Positioning System device (GPS) which the authorities arranged to be 

fitted in S.’s car. The applicant and S. were arrested in February 1996 and subsequently found guilty 

of various bomb attacks between January and December 1995 on the basis of the evidence obtained 

through their surveillance, including GPS evidence linking the location of S.’s car to the scene of 

one of the attacks. 

64 Nada v. Switzerland, judgment of 12 September 2012 (application no. 10593/08), according to 

which implementation by Switzerland of United Nations counterterrorism resolutions introducing a 

travel ban for all individuals, groups, undertakings and associated entities on the sanctions list. The 

applicant was revoked the permit to cross the border of the country. When he visited London in 
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The Court observed that Switzerland could not simply rely on the binding nature of the Security 

Council resolutions, but should have taken all possible measures, within the latitude available to it, 

to adapt the sanctions regime to the applicant’s individual situation. As Switzerland had failed to 

harmonize the international obligations that appeared contradictory, the Court found that there had 

been a violation of Article 8. 
As to the necessity of the measures, the Court was prepared to take account of the fact that the threat 

of terrorism was particularly serious at the time of the adoption of the resolutions imposing the 

sanctions. However, according the decision “the maintaining or reinforcement of those measures 

had to be justified convincingly”.So, by this case can be interpreted that the principle of 

proportionality….” should have taken all possible measures, within the latitude available to it, to 

adapt the sanctions regime to the concrete situations”. It is necessary to be taken into account the 

realities of the case, especially the duration of the measures imposed has to be implemented in its 

legal order. 

 

 

Results 

Referring to the constitutional principles in most of the countries and the European directives, it is 

necessary that any intervention on behalf of the public interest has to be necessary, appropriate, 

proportionate and effective.  

For the ECtHR, the point at issues is the use of personal data and restriction of privacy has to be in 

accordance with the law.The Court consider that the measures has to pursued an adequate and 

effective safeguard, which correspond to legitimate aims of protecting national security, public 

safety and the rights of the victims, and of preventing crime. For more security, it can be cause 

lessprivacy, which on the other hand means stronger security and more state control and visibility. 

Necessity of specified priorities criteria in case of balance between privacy and other legitimate 

interest or fundamental subjective rights, based on the nature and their status. Also, it is necessary to 

be taken into account the realities of the case, especially the duration of the measures imposed has to 

be implemented in its legal order. 

Effectively combining the sectorial and self –regulation model, for each branch of institutions, 

which collect and process personal information; More special legal instruments on data protection in 

police and law-enforcement cross- border cooperation to improve self - protection model of data 

protection information, especially for the purpose of preventing and combating crime in three 

actually fields: terrorism, cross- border crime and illegal migration.And also, for different types of 

data subjects, such as suspects, convicted persons, victims and witnesses; and data considered to be 

hard facts and those based on suspicions or speculation. 

  

                                                                                                                                                                 

November 2002, the applicant was arrested and deported back to Italy, his money also being seized. 

In October 2003 the Canton of Ticino revoked the applicant’s special border- crossing permit. 

Relying on Article 8 (right to respect for private and family life), the applicant argued that the ban 

imposed on him, preventing him from entering or transiting through Switzerland, had breached his 

right to respect for his private, professional and family life. As a result of the ban, he had been 

unable to see his doctors in Italy or in Switzerland or visit family and friends. The addition of his 

name to the list annexed to 3 the Taliban Ordinance had damaged his honor and reputation. The aim 

of the restrictions was to prevent crime and, as the relevant Security Council resolutions had been 

adopted to combat international terrorism under Chapter VII of the United Nations Charter, they 

could also contribute to Switzerland’s national security and public safety. 
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Abstract. During these years Albania has experienced numerous political, economic and social 

developments, which naturally have been accompanied with certain developments in the legal 

framework. Not only were these initiatives about the adoption of different legal acts, but also about 

the practice of state institutions themselves in the materialization of the law in general and the 

constitutional law in particular. The activity of constitutional institutions, especially the 

constitutional control exercised by the Constitutional Court, during these years has highlighted some 

of the issues needed to be reviewed by the constitutional lawmaker in the framework of the justice 

reform. The constitutional amendments of 2016 also affected aspects of the organization, 

functioning and competencies of this Court which were reflected both in the constitutional 

provisions and the law on its organization and functioning. The most important amendment in the 

competencies of the Constitutional Court is related to the individual constitutional appeal, which 

gives the individual the right to oppose normative acts before the Constitutional Court. 
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Introduction 

It’s been 19 years since the date of entry into force of the Albanian Constitution. Numerous 

political, economic and social developments have occurred in the meantime, which are naturally 

accompanied with certain developments in the legal framework. 

Not only are we referring to the initiatives for the adoption of different legal acts, but also to the 

practice of the state institutions themselves, mainly constitutional, in the materialization of the law 

in general and the constitutional law in particular. 

The activity of constitutional institutions has been occasionally accompanied by broad or narrow 

interpretations of constitutional provisions, highlighting the need for their adaptation to the 

circumstances of the case. The Constitutional Court has interfered in these situations, providing the 

meaning of the constitutional norm. Despite its final interpretation, which leaves no room for 

discussion by the parties, practice has shown that the norm needs more than an interpretation; it 

should be adapted to the country's political reality. In this sense, the activity of constitutional 

institutions, especially the constitutional control exercised by the Constitutional Court, during these 

years has highlighted some of the issues that were needed to be reviewed by the constitutional 

lawmaker in the context of justice reform. 

Since the entry into force in 1998, the Constitution has been revised three times with law no. 

9675/2007; law no. 9904/2008 and law no. 88/2012. In the first case, in 2007, the extension of the 
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term of office for elected bodies of local government became from 3 to 4 years. In the second case, 

in 2008, the most important changes were reflected in the election procedure of the President of the 

Republic, the government's confidence vote and the term of office of the General Prosecutor. In the 

third case, in 2012, an intervention was made to mitigate the immunity regime of some high public 

officials. 

Subsequently, the systematic conflicts identified in the relations between the Assembly, the 

President and the General Prosecutor, the difficult procedures aiming to repeatedly block the 

appointing process of members of the Constitutional Court, etc., have pointed out problematic issues 

which seemed to originate from constitutional or legal norms, as well as from the extremely political 

approach of constitutional institutions. 

The experience of these years has brought to attention the finding that the revision of the 

Constitution not always was oriented to the improvement of the justice system, despite the fact that 

indirectly the amended provisions (as the election of the President of the Republic or the limitation 

of the term of office of the General Prosecutor) have had a direct impact on the entire justice system. 

 

The constitutional amendments affecting the Constitutional Court 

The constitutional amendments of 2016 also affected aspects of the organization, functioning and 

competencies of the Constitutional Court which were reflected both in the constitutional provisions 

and the law on its organization and functioning. 

Due to the role given by the 1998 Constitution and the law on the justice system, the President of 

the Republic, based on Article 125/1 of the Constitution, had the power to appoint the members of 

the Constitutional Court with the consent of the Assembly. 

The President of the Republic has been set out in the Constitution with the capacity of the head of 

state, as recognized in the parliamentarian republics: i.e., a non-executive president. Article 90/1 of 

the Albanian constitution explicitly prohibits the governance of the President alongside the 

executive or lawmaker. For this reason, the discussion among the researchers of the constitutional 

law has been oriented towards seeing the functions of the President of the Republic in connection 

with preserving the legal certainty and implementing the law, controlling the appropriateness of the 

acts of the highest constitutional state authorities, representing the state and people as a whole and 

embodying the unity of the people and serving as a guarantee for the constitution. 

In this context, the formula of electing the President, which was foreseen by the Constitution 

drafters of 1998, aimed at reaching a political consensus in the Assembly, to the effect of ensuring 

an extensive political support, being also translated into a support from the majority of electorate. 

This formula guaranteed the election of a consensual president, having the consent of a wide 

political spectrum, and not only the consent of the parliamentarian majority. The constitutional 

amendments of 2008 avoided the condition of reaching a consensus between the parliamentarian 

majority and minority, where in the fourth voting it is enough to achieve a simple majority (more 

than half of all members of Parliament) for electing the head of state. The election of the President 

of the Republic with half the votes of all members of the Assembly, bypassing the political 

consensus reflected a lack of broad political support, and also a lack of confidence from the 

parliamentary minority to the fundamental act of the state and the guarantees given by the figure of 

the head of state. 

The constitutional mechanism of involvement of the President of the Republic and the Assembly 

was originally intended by the drafters of the Constitution in 1998, as the best solution compared to 

the previous provision. The 16 years experience (until the constitutional amendment in 2016) of the 
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implementation of this constitutional procedure have proved a political nature approach of the 

consent of the Assembly for the high and constitutional judge, as well as for the General Prosecutor. 

The researchers but also policy makers have found that this selection formula is defective based on 

several factors such as: 

- the role played by the President of the Republic for selecting the candidates;  

- the political nature of the appointment procedure of the high judges in the Assembly;  

- the minimum majority of not less than 36 votes to give consent by Parliament; 

- unnecessary constitutional changes affecting the consensual formula of election of the President of 

the Republic, etc. 

Thus, the previous constitutional mechanism for the election of judges of the Constitutional Court, 

although based on the mixed system by a simple majority, a minimum of 36 votes required to 

approve the candidacies seems to rule out a kind of consensus between the parties. Due to the 

circumstances created by the revision of the formula of election of the President of the Republic 

from consensual toward a clear political appointment, the guarantee given by the President's 

involvement in the election of these officials failed to establish credibility in the parliamentary 

majority. 

The problems encountered in the procedure for the election of high and constitutional judges have 

brought on the agenda the constitutional revision for the required quorum needed for their selection. 

The process of selecting judges of the Constitutional Court not only was a matter of internal 

concern, since the European Union had consistently insisted on analyzing the problems related to 

the independence of the Constitutional Court, starting with the process of appointing of judges and 

proceeding with the guarantee of a hearing procedure and a regular and depoliticized vote. The 

appointment of judges should require "cooperation with the institution of the President in order to 

establish legal criteria to guarantee a qualitative composition of the Constitutional Court". 

Based on Article 125 of the amended Constitution, the Constitutional Court consists of 9 members. 

Three members shall be appointed by the President of the Republic, three members by the Assembly 

and three members by the High Court. The members shall be selected among the three first ranked 

candidates by the Justice Appointments Council, in accordance with the law. 

This formula implies the representation of several branches of power. Thus, for example, since the 

candidates of the judiciary will only be judges, the President and the Assembly must elect at least 2 

members from other professions (lawyer, prosecutor, law professors or from the academic world, 

etc.). The Justice Appointments Council should carry a transparent process for the selection and 

ranking of the most qualified candidates appointed by The President, the Assembly and the Supreme 

Court. This council will rank the candidates according to the scientific criteria provided for in the 

organic law. The Assembly shall appoint constitutional judges by a majority of 3/5 of all members. 

This formula of election ensures the participation of some bodies and interest groups in the process, 

as each body has substantial and undivided competences with others, which will avoid blocking the 

process, thus creating the possibility of mixing the experiences of members of the Constitutional 

Court. Moreover, this process is not dominated by politics and it also enables balance of powers. 

The purpose of these amendments is to provide the most objective criteria for the selection of 

candidates for members of the Constitutional Court. They are mainly defined in the Constitution, 

but are also envisioned in the law and are mostly focused on merit. The criteria required by the 

candidates are: professional experience not less than 15 years as a judge, prosecutor, advocate, law 

professor or lecturer in law, high-level jurist in the public administration. The candidates should also 

have participated in the academic field (not necessarily to have scientific titles, but this may be a 

preferential criterion) and also have a renowned activity in the field of human rights or related such 

as in the field of administrative law, constitutional law, European law etc. They should be assessed 

for professional skills, ethical and moral integrity; should have not assumed political functions in the 
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public administration and should have not assumed leadership positions in political parties during 

the past 10 years from the date of application. The whole process of appointment should be 

characterized by transparency and publicity (criteria that have been missing up to now) as these 

elements contribute to the quality of constitutional justice and also to the perception and 

strengthening of public confidence in the independence of constitutional judges and consequently in 

the legitimacy of the guarantor of the Constitution. 

The President of the Constitutional Court, no later than 3 months before the end of mandate of a 

Constitutional Court judge, as well as after the premature termination of the mandate, shall notify 

the appointing body regarding the vacancy. The procedure for the appointment of the new judge 

shall be completed no later than 60 days from the decision of the Constitutional Court that declared 

the end of the mandate. The appointing organs, within 30 daysfrom the opening of the application 

procedure, publish the list of candidates and send it to the Justice Appointments Council. The 

Council ranks the candidates based on their qualification. The list is associated with a report in 

writing, analyzing the meeting of legal conditions and criteria for each of the candidates. 

In addition to moral integrity, an important step is the professional assessment focused on several 

parameters, such as professional experience in the legal field, the continuity of a decision given in 

other stages of the trial, the quantity and quality of the work performed, the respect of deadlines for 

announcement of the decision, active participation and assistance provided by the judge in the 

progress of the office / court in which he operates, availability, frequency of training courses, 

contribution to the solution of organizational problems, special merits in the field of teaching, etc. 

In the same line of reasoning, the important position of the Constitutional Court in the justice system 

implied the need to set high criteria in the selection of constitutional judges. The lack of clear rules 

about the process of appointing judges of the Constitutional Court has resulted in the blockage of 

the appointment process.  

Only after the candidates for judges of the Constitutional Court will be selected through these fair 

procedures they will have the duty to persuade the society that their decisions are based on 

constitutional standards and values and are far from political considerations and private interests. 

Such judicial decision-making undoubtedly gains the respect of society but also increases the 

authority of the institution they represent. 

 

Competences of the Constitutional Court  

The most important amendment in the competencies of the Constitutional Court is related to the 

individual constitutional appeal, which gives the individual the right to oppose normative acts 

before the Constitutional Court as well as the power of the latter to examine within a more limited 

area of appeal individual.65 

The Constitution of 1998 provided that the Constitutional Court was competent to review individual 

constitutional complaints only for a due process of law as one of its most important powers. The 

extension of the jurisdiction of the Court toward a more effective protection of individual rights 

aimed at a greater protection of the individual against acts of public power. Paragraph 2 of Article 

                                                                 
65 A. Vorpsi, Procesi i rregullt ligjor në praktikën e Gjykatës Kushtetuese të Shqipërisë (2011), fq. 

67. 
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131 of the Constitution also provides for the review of the constitutionality of the law revising the 

Constitution, when the procedure for adopting this law has not been respected.66 

 There is also a redefinition of subjects that can initiate a constitutional judgment. According to 

Article 134 recourse to address the Constitutional Court is sought upon the request of not only the 

entities previously envisaged but also from the subjects whose activity is the protection of human 

rights and fundamental freedoms as provided for in sub-paragraph "e" of Article 134 "any 

commissioner established by law for the protection of the fundamental rights and freedoms 

guaranteed by the Constitution". 

These constitutional amendments establish the basis of an overall and comprehensive legal and 

institutional reform to improve the justice system in our country. The constitutional, legal and 

institutional solutions offered through this reform aim to realize the efficient functioning of the 

system, the self-regulatory capacity of the system, to strengthen the accountability of judges and the 

mutual control among the institutions, consolidate the career of judges and prosecutors through 

evaluation of merit, professional skills and honesty in the exercise of duty. 

The implementation of these constitutional amendments has just begun and we believe that the 

reform of the justice system and the successful implementation of the constitutional and legal 

amendments will open a new stage in the functioning of the justice system in our country so that it 

can became realistically independent, impartial and equal to all citizens, significantly increasing 

their credibility in justice. 
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Abstract. The purpose of this paper is examination of the current dimensions of the freedom 

of movement of persons in the EU, which is a milestone in the construction of the European 

space. The refugee wave in the last decade, following the onset of the "Arab spring", has 

raised new questions about the rights and status of persons, who had left their countries 

because of military conflicts or civil wars and sought asylum in EU countries. Bulgaria has 

been unprepared to respond adequately to the protection of the EU's external border from 

illegal immigration and has rethought key issues such as securing national sovereignty, legal 

respect for refugee rights and financial provision of resource support for them by state 

institutions 
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Introduction 

Six decades after the European unification process began, the idea of the compatibility of individual 

freedom with the freedom of others continues to develop. Robert Schumann says that "peace cannot 

be safeguarded without an effective effort proportionate to the threats to it."67 One of the most 

important guarantees for the freedom of society is to ensure the fundamental rights and freedoms of 

the citizens of the European Union. "Freedom and human rights are universal and indivisible. They 

do not depend on the differences in nationality of the individual countries, or on the belonging to a 

separate ethnic or social group."68 Human rights and freedoms stem from the stability of the human 

personality, from human dignity and human social essence. Human rights are inseparable from 

human nature and are connected with its very existence. The notion of human rights expresses the 

universal value of man, which manifests itself in the personality of the individual. The distribution 

of goods and legal positions is done by measuring them69 in accordance with social justice in order 
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to achieve a fair balance between “the granted” and “the obtained”. Thus, the law provides legal 

entities with opportunities for self-determination and expression of free will and becomes a measure 

of social freedom.70 

 

 

The right of free movement 

 

The right of free movement of people is a natural weal that has been institutionalized through the 

state constitutions and a number of international instruments. Freedom is the highest spiritual value. 

It allows legal entities to act independently, independently and without compulsion, in expressing 

their own will, without violating established regulatory imperatives. The freedom of movement is an 

expression of self-determination of the will. It is expressed as a subjective right, as a legal authority 

over a weal. By exercising this subjective right, the legal persons have a legal opportunity to 

reorganize their existence by moving from one place to another in accordance with their individual 

needs and visions for a better life. The freedom of movement is an individual, natural, equitable and 

private weal. The "private" and "individual" good should not be mixed or considered to be in 

accordance with its characteristics. Its individual nature results from its being granted for the 

exercise of legal entities. The private nature is in view of its orientation to the personal interest and 

purpose of the person who exercises it. These two features are key to defining the escalating 

problem of the "boundaries" of the freedom and non-freedom of the subjects, their protection and 

their responsibility in realizing the right of free movement. 

The armed conflicts and the refugee crisis over the last few years pose significant issues deserving 

of a major research, including challenges to security and sovereignty in providing different forms of 

protection, providing the necessary financial resources to fulfill the defense and social function of 

the state vis-à-vis vulnerable categories of foreigners. State sovereignty, understood as the 

independence of state and state power from other states and government, represents the possibility 

that the state can independently exercise its power, its external and internal policies. In this way the 

state will guarantee its territorial integrity and national security. The issue that arises before the 

state-organized society has been a conflict between human rights, the right to freedom of movement 

and national security and domestic order, respectively the possibility for the state to exercise its rule 

of authority. The topic leads to a multi-layered philosophical and ethical, legal and political theme 

for a reasonable balance between freedom and security as the defensive values of a democratic 

society and the rule of law. The European Chart of Human Rights (ECHR) establishes minimum set 

of standards for the protection of human rights and fundamental freedoms. In some cases, however, 

state power is needed to undermine violations of the right to liberty. The European legislator allows 

the restriction of the right to liberty where this is conditioned by the protection of the state and 

public interest. 

The ECHR precisely and comprehensively regulates the cases in which the limitation is possible 

(Article 5 § 1 (b) "a" - "f"). The historical development of state organized societies depicts situations 

of distortion and limitation of the interests of certain individuals or groups in society. In order to 

eliminate this, it is necessary for state policies to be justified by the existing value system in society. 
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Regarding refugees, it is necessary to take specific measures for inclusion and socialization. 71 Their 

integration into public life will also prevent the possibility of encapsulation in separate, almost non-

state, groups. 

 In 1999, the European Council endorsed the need for a common European asylum and migration 

policy by adopting a decision to introduce a single European system. In order to establish a 

sustainable regulatory and institutional basis for successful migration management and related 

processes, Bulgaria, as a member state of the European Union, has adopted a National strategy on 

migration, asylum and integration 2015-2020. 

 

 

The Regulation in Bulgaria 

 

The Constitution of the Republic of Bulgaria also provides the right of asylum in Article 27 (2). The 

detailed regulation of this right, as well as the status of refugees and other special legal regimes 

applicable to threatened categories of aliens, is contained in the Asylum and Refugees Act (ARA). 

The protection that Bulgarian legislation can provide to foreigners within the meaning of the ARA 

includes asylum, international protection and temporary protection. The asylum is a constitutional 

category and is issued with a Presidential decree for foreigners persecuted for their beliefs or 

activity in defense of internationally recognized rights and freedoms (under the ARA - "as well as 

when state interests or special circumstances impose this"). International protection is provided by 

an act of the Chairman of the State Agency for Refugees under the Geneva Convention on the Status 

of Refugees of 28 July 1951 and other international human rights instruments. This act includes 

refugee status and humanitarian status72. The third form of protection - the so-called temporary 

protection is granted by the Council of Ministers (upon a decision of the EU Council and for the 

period stipulated in the decision) in case of mass influx of foreigners forced to leave their country of 

origin due to armed conflict, civil war, foreign aggression, violation of human rights or 

indiscriminate violence on the territory of the relevant country or in a part of the country, and who 

for these reasons are unable to return there. 

Within the European Union (EU), efforts are being made to provide adequate funding for those 

policy areas where Member States face collective challenges. The refugee crisis is undoubtedly a 

challenge. The associated increase in public spending is usually due to border security needs 

                                                                 
71We are witnessing how large social groups in society live in their communities without trying to 

integrate. They live by their own rules, often in violation of moral, cultural and legislative norms. 

This is also true in the "most developed democratic and social" countries. 
72Refugee status in Bulgaria shall be granted to an alien who for reasons of a well-founded fear of 

persecution due to his/her race, religion, nationality, political opinion or membership of a specific 

social group is outside his/her country of origin and who, for those reasons, is unable or unwilling to 

avail himself/herself of the protection of that country or return thereto. Humanitarian status shall be 

granted to an alien who is not eligible for refugee status and who does not wish or is unable to 

receive protection from his/her country of origin as he/she may face a real risk of suffering serious 

harm, such as:death penalty or execution, ortorture or inhuman or degrading treatment or 

punishment, or serious threat to a civilian’s life or person by reason of indiscriminate violence in 

situations of international or internal armed conflict. 
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(especially with regard to the EU's external border), registration of asylum seekers and short-term 

food provision, health care and shelter in transit countries. For countries of destination, public 

spending is focused on integration, housing provision, language learning, and various social 

benefits. 

An additional fiscal impact for the Member States most affected is expected to be in the range of 

0.1-0.6% of GDP cumulatively.73 

During the period 2014-202074 provision of asylum, migration and integration funding will continue 

to be mainly under shared management (ie a joint effort between EU countries and the European 

Commission). Member States are committed to securing adequate national funding. On the other 

hand, there are a number of programs whereby the EU provides financial resources to both its 

Member States and non-EU countries ("third countries") to support their efforts in the areas of 

regulated and legal migration, illegal migration, asylum provision, visa policy, border management 

and integration.75 The main EU financial instruments for support in this area are the Asylum, 

Migration and Integration Fund (AMIF) and the Internal Security Fund -borders and visas (ISF), 

which provide € 6.8 billion for the seven-year period of which € 4.33 billion shall be allocated 

directly to the Member States.76 Eligible expenditure categories under AMIF and ISF are those 

eligible for funding under Regulation (EU) No 514/2014 of the European Parliament and of the 

Council of 16 April 2014 laying down general provisions for the Asylum, Migration and Integration 

Fund "And on the Financial Assistance Facility for police cooperation, the prevention and fight 

against crime and crisis management (OJ L 150, 20.5.2014). The European Commission also 

provides additional funds for temporary measures to relocate refugees from other countries. The 

management of EU funds for migration is primarily decentralized. This situation means that 

Member States have the ultimate responsibility for the financial management of their multiannual 

and annual programs implemented within these funds. They implement decentralized management 

and control systems to oversee the implementation of the Funds by delegating the audit work of 

professional external audit bodies or national audit institutions. 

According to the Bulgarian legislation the sources of funding for asylum, migration and integration 

measures are the state budget, the EU Fund for Asylum, Migration and Integration and other EU 

complementary funds as well as funds provided by international institutions. Funds for Bulgaria 

under AMIF amount to EUR 10,006,777 million, to which is added the national co-financing 

amounting to about EUR 13 million.77 The Law on the State Budget of the Republic of Bulgaria for 

2017 (promulgated SG 98/9 dated 9 December 2016, in force since January 1, 2017) under the 

budget program "Asylum and Refugees", area "Provision of the activity and organization of the 

work of the Council of Ministers envisages BGN 8 million, including maintenance of the State 

Agency for Refugees at the Council of Ministers. The latter is also a co-beneficiary in the Grant 

Agreement "Strengthening the National Capacity of the Republic of Bulgaria in the Asylum and 

                                                                 
73An Economic take on the refugee crisis, European Economy Institutional Papers, JULY 2016, p. 3. 
74Information on the parameters outlining the new programming period (2014-2020) of the Asylum, 

Migration and Integration Fund can be found on the European Commission's website, Migration 

and Home Affairs - https://ec.europa.eu/home-affairs/financing/fundings/migration-asylum-

borders/asylum-migration-integration-fund 
75Asylum, Migration and Integration Fund, Internal Security Fund, Horizon 2020, Employment and 

Social Innovation Program, Rights, Equality and Citizenship Program, etc. 
76According to Annex I of the AMIF Regulation; Annex I of the ISF-Border Regulation and Annex 

III of the ISF – Police Regulation. 
77National Strategy for the Integration of Persons Received International Protection in the Republic 

of Bulgaria 2014-2020, Chapter XIII - Funding 

https://ec.europa.eu/home-affairs/financing/fundings/migration-asylum-borders/asylum-migration-integration-fund
https://ec.europa.eu/home-affairs/financing/fundings/migration-asylum-borders/asylum-migration-integration-fund
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Migration Fund under the Asylum, Migration and Integration Fund (Emergency Measures 2016-

2017), providing funding of 9 550 563 for the period, incl. BGN 501 077 for staff, BGN 6 585 956 

for maintenance and BGN 2 463 539 for capital expenditures. The provision of public services to 

persons is financed within the budgets of the relevant departments and the provision of additional 

services is financed through targeted budgets. 

 

 

Results 

 

The chaotic influx of refugees and migrants, the lack of personal documents in them, the lack of 

information about their health status, the non-observance of basic national and human values, the 

non-recognition of other religious communities, the poor integration, the lack of knowledge of the 

legislation, the local customs are basic problems related to migration and refugee flows. On the 

backdrop of frequent acts of terrorism, cases of aggression, crime, riots at mass events, the feeling of 

fear and helplessness of citizens has been shown to increase. The endangering of community goods 

strengthens the feeling that the society is endangered, which increases aggression and 

discrimination. Despite the efforts and restrictions imposed by many of the countries in Europe, 

problems remain unresolved and public concern is growing. On the other hand, limiting the right to 

free movement leads to the abolition of individual subjective right and apostasy from seeking to 

establish a person as a higher value. 

The challenge facing Europe and Bulgaria nowadays is enormous - to ensure national sovereignty, 

to prevent violation of the rights of migrants and refugees, and to secure financially institutions that 

"welcome" the flows of people looking for a better future. The problem is extremely delicate and 

complex. It is necessary to prevent or at least severely curb illegal migration, to provide legal and 

safe ways for persons seeking international protection and to ensure their integration - physical, 

spiritual, administrative, financial, health, educational. The reasonable measure of the allowed 

freedom over the goods must be revealed and the limit of permissible non-freedom determined in 

such a way that neither private nor public subjective rights are put in jeopardy. 
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Abstract Determination of the residence it is a fundamental issues of international tax law appeared 

by the end of the 19th century. ‘Corporate residence’ in terms of Article 4(1) of the OECD MC is 
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nexus for taxing a person or a company in its own territory known as the residence principle. 

However, when it comes to the interpretation of the residence and defying it for tax purposes the 
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to solve the dual residence problems which may arise on domestic law by virtue of Article 4(1) 

OECD MC. 

 

Key words: ‘place of effective management’, ‘OECD MC’, ‘corporateresidence’, ‘tax treaty’, 

‘residence principle’ 

 

 

Introduction 

 
The double tax treaties use the residence principle to establish the minimum nexus for taxing a 

persons or a company in its own territory. The determination of the residence is a fundamental 

issues of international tax law appeared by the end of the 19th century (Ceroni, 2012). “Place of 

Effective Management” is a tax legal concept that indicates a particular level of business activity in 

the residence and source country. The importance of the permanent establishment into a globalized 

economy is increasing, therefore, the place of effective management ‘concept’ it’s intensively 

discussed in government bodies around the world as well as at the UN, EU and OECD level, in 

addition, the case laws has been increasing recently. 

OECD Model Tax Convention on Income and on Capital on the Article 4(1) uses the notion 

‘corporate residence’ as a fundamental notion to the provision of the double tax treaties between 

different countries. However, when it comes to the interpretation of the residence and defining it for 

tax purposes the concept “place of effective management” goes further into the Article 4(3) of the 

OECD MC aiming to solve the dual residence problems which may arise on domestic law by virtue 

of Article 4(1) OECD MC (OECD MC, 2014). 

In a globalize economy and 21st century technological development has enable companies to 

conduct business activities not only in the country were are legally registered but in numerous other 

countries, therefore, presently there is an increase activity of cross-border trade which are 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwiSkcr82YvWAhVE2RoKHYx7CqYQFghcMAI&url=https%3A%2F%2Fwww.facebook.com%2FUniversitetiUBT%2F&usg=AFQjCNHzlSd3nH7ZiBD4eyXlQ5stjBXf3Q
mailto:shkumbin.asllani@ubt-uni.net
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classifying a company as a resident in at least two countries. Consequently, increasing the double 

taxation based on the residence-residence conflict. 

OECD in particular has developed guiding principles on eliminating or mitigation the double 

taxation. In this respect Article 4 of the OECD MC gives an overview of resident country for the 

purposes to levy taxes. Yet, defining the residence country it might be a difficult task taking into 

account the mentioned reasons below, in particular it’s difficult to interpret this on the light of 

Article 4(3) since for this tie-breaker provision to work properly should be understood on the same 

meaning by contracting countries. 

Although in the view of many scholars, Article 4(3) of the OECD MC, as well as, the commentary 

to the OECD MC gives a set of guidelines and are well-established rules. However, various 

interpretations are still possible and different approaches are used by different contracting countries. 

(van den Berg, van der Gulik, 2009) 

Following this lack of consistency in the interpretation of the concept in practice this paper with 

explore the main approaches to the interpretation on the limitations of the tie-breaker rule “place of 

effective management” in the light of Article 4(3) OECD MC. 

 

 

The Tie-Breaker Rule “Place of Effective Management” in the light of 

Article 4(3) an overview 

 

The determination of residence in tax treaty it’s at ultimate importance. It is impossible to apply a 

tax treaty without defining the residence country, “all tax treats are based on the two concepts the 

residence state and the other state” (Berglund, Cejie 2014) In addition, the OECD MC in regard to 

tie-breaker rule in article 4(3) defines “the state of residence as the state in which the company has 

its place of effective management” (OECD MC, 2010). 

The concept “place of effective management” it’s further elaborated in the Commentary, stating 

“the place where key management and commercial decisions that are necessaryfor the conduct of 

the entity’s business as a whole are in substance made. An entity may have more than one place of 

management, but it can have only one place of effective management at any one time”. 

(Commentary to OECD MC, 2010). Additionally, the OECD MC assumes thatthis “criteria makes a 

clear decision possible and no other criterion is set out and there is no reference to the mutual 

agreement procedure”. (Lang, 2012). 

Article 1 of the OECD MC highlights that the personal scope of tax treaties depends on fiscal 

residency in one of the contracting states or both, while Article 4(1) refers to domestic law in order 

to define residence for tax purposes, whereas Article 4(3) specifies that the place of effective 

management its significant condition for companies (OECD MC, 2014). Even though the concept of 

“place of effective management” is important for companies, nonetheless, it had importance in the 

‘early days’, the interpretation of the concept at the present time is persistently complicated. 

It is important at this stage to mention the fact that it is commonly understood that the “place of 

effective management” for tax purposes is interested as the place where top level management in 

substance makes decisions and not where the decisions are implemented. The tie-breaker rule it’s 

not based in personal attachment either in the purely formal criteria of registration (Discussion paper 

OECD MC, 2001). 
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Limitation of the Article 4(3) tie-break rule 

 

Every legal provision must be ‘judged’ by its capacity to solve exceptional cases. A numerous 

academic literature and articles has mentioned the fact of the inability of the tie-breaker rule to solve 

the main problems of the dual residence and this was even more strongly exemplified in the 2001 

OECD – tag paper (Burgstaller, Haslinger, 2004). The main pressing legal issues listed by the 2001 

OECD-tag paper will be further elaborated in the following structure of this paper. 

 Multiple “place of effective management” 

 Mobility of the “place of effective management” 

 Problems encountered in triangular case 

Multiple “Place of Effective Management” 

 

An issue on determing the place of effective management according to the OECD TAG paper 2001 

comes due to the fact of the increment of the technological aspects since it’s possible for a managing 

director to take decision while being in different countries through conferencing and using the 

modern technology for communicating. (Discussion paper OECD MC, 2001). Further, it is evident 

that the transformation of companies from centralized hierarchies to decentralized networking 

operation and decision makings, as well as, the technological improvements has threatened the tie-

break success on determine the place of effective management. (Burgstaller, Haslinger, 2004) 

Thus, the decision can be taken by the use of e-mail, videoconferencing and other electronic 

discussion where the person or persons do not meet in one place in order to make decision The use 

of technology and the transformation of companies in respect of decision making procedures 

complicated matters to located the place of management since, more than one person can dominate 

the process of decision-making, consequently the place of effective management can be in more 

than only one jurisdiction. Due to this fact of the limitation of the existing tie-break rule some 

scholars has express their opinion on revising the rule by adopting it to the 

circumstances.(Discussion paper OECD MC, 2001) 

 

 

Mobility of the “Place of Effective Management” 

 

The OECD-TAG paper has also address the issue of mobile place of effective management, 

according to the paper the managing director might takes decisions while flying. In addition, another 

scenario might be that the director makes decision on board a ship that is located in international 

waters, hence, the place of effective management can be a difficult task to be solve. (Burgstaller, 

Haslinger, 2004) 

However, in this direction an analogy with respect to Article 8(3) of the OECD MC can be used. 

OECD MC Article8(3) highlights this matter by giving an importance to the “place of effective 

management” where the company it’s located (OECD MC, 2014), however, due to linguistic 

differences in reference to the Article 4(3) and 8(3) might be the reason why the tie-breaker rule it’s 

not extended to air transport enterprises. (Discussion paper OECD MC, 2001). 
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Problems encountered in triangular cases 

 

The limitation of the tie-breaker rule on determine the place of effective management of Article 4(3) 

OECD MC in a triangular cases become evident on the era of globalized market and due to the 

presence of multinational companies in more than just one jurisdiction. The current Article 4(3) 

operates effectively on determining the place of effective management in one of the two contracting 

states, but when a third state its involved this rule has limitations.(Lang, 2012) 

Further, the limitation of the tie-breaker rule can be illustrated by an example; if there is a company 

resident of both contracting states (A and B) according to their domestic laws with its place of 

effective management in a third country (C) in this case the tie-breaker rule under the Article 4(3) of 

the OECD MC would be capable to solve the dual residence issues only under state A and C or B 

and C (Burgstaller, Haslinger, 2004). Due to the fact that Article 4(3) provides that an entity is a 

resident of both contracting states “it shall be deemed to be a resident only of the state in which its 

place of effective management is situated”, hence, this definition might be imply that the company 

cannot be a resident of either state A or B, therefore, the current tie-breaker rule will not be able to 

solve the problem of the dual residence between the contracting states in this case A and B.(Lang, 

2012). In addition, this is not satisfactory outcome of the tie-breaker rule in this respect. 

This issue has been discussed by the Base Erosion and Profit Sharing report and is suggested that 

contracting states should solve the issue of “place of effective management” on a case-by-case basis. 

(Lang, 2012). 

 

 

Determining the “Place of Effective Management” 

 

Determining the “Place of Effective Management” has been a difficult task for contracting states as 

the fact of their reference in domestic law when it comes to interpretation of the tax treaties which in 

most of the cases do arise on double taxation issues as a final result. (Burgstaller, Haslinger, 2004). 

As a matter of fact, the problem of interpretation has been present as many countries tie in with 

similar concepts of residence in their domestic law. 

Worldwide two approaches can be found when it comes to the determination of the place of 

effective management, the Anglo-American ‘central management and control’ and the Continental 

European ‘place of management’ concept (Burgstaller, Haslinger, 2004), which are going to be 

explained briefly in this chapter, as well as, an overview on the understanding of the place of 

effective management in traditional environments and the evaluation of the OECD MC in respect to 

the place of effective management will be elaborated. 

 

 

“Place of Effective Management” in a traditional environment 

 

As stated above the term “place of effective management” in the paragraph 24 of the Commentary 

on Article 4 gives an interpretation on the meaning of this term: “The place of effective management 
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is the place where key management and commercial decisions that are necessary for the conduct of 

the enterprise’s business are in substance made. The place of effective management will ordinarily 

be where the most senior person or group of persons (for example a board of directors) makes its 

decisions, the place where the actions to be taken by the enterprise as a whole are determined; 

however, no definitive rule can be given and all relevant facts and circumstances must be examined 

to determine the place of effective management. An enterprise may have more than one place of 

management, but it can have only one place of effective management at any one 

time.”(Commentary to OECD MC, 2010) 

According to scholars the commentary gives it quite clear that the determination of a place of 

effective management is a question of facts. However, this is not sufficient as a matter of fact the 

OECD MC also use the term of “place of effective management” in the respective articles 8, 13(3), 

15(3) and 22(3) for allocation of taxing rights for different purposes, but, the term itself it’s not 

defined (Discussion paper OECD MC, 2001). Therefore, many commentators in the absence of clear 

definition regarding the place of effective management have been influenced by concepts used in 

domestic tax law such “central management and control” as well as “place of management”(OECD 

Report, 2001) are going to be explained in further details below. 

 

 

“Central Management and Control” 

 

Central Management and Control it is a test which has been commonly adopted by lot of countries 

in order to determine the place of effective management of different companies, the application of 

this test it’s a question of fact rather than a test of corporate residence in the light of law. The 

common law test of “central management and control” was set in the case De BeersConsolidates 

Mines, Limited vs Howe (De Beers v Howe(2005) K.B. 612) , where an advantageon determining 

the place of effective management has been given to the fact of where central management and 

control is situated not necessarily the location of the board meetings. (Burgstaller, Haslinger, 2004) 

 

“Place of Management” 

 
On its decisions German BFH has decided that every company must have at least one place of 

management. (R 76/95) In addition, in Germany the place of management it is determined by the 

residence criteria.(German Tax Code). In Italy, Netherlands, Switzerland etc. the fiscal residence is 

often determined by their place of effective management. According to German domestic law a 

great importance on determining the place of management should be given to the decision on day-

to-day management in terms of leading the business and operations, and not necessary including the 

participation of shareholders. (Burgstaller, Haslinger, 2004) 

Interpretation of the “Place of Effective Management” by states 

 

Countries tend to interpret the term of ‘place of effective management’ in their domestic context and 

difficulties arise due to the fact that different countries interpret the term differently. In this regard, 

the relevance of the ‘real’ meaning must be understood in light of the Vienna Convention on the 

Law of Treaties which emphasizes that: “A treaty should be interpreted in good faith and in 
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accordance with the ordinary meaning to be given to the terms of the treaty in their context and in 

the light of its object and purpose”. (VCLT, 1969) 

In addition, case-to-case approach has solved the issue of defining the “place of effective 

management” in different ways by different states, below I have summarized the interpretation of 

some OECD member countries and non-member countries on the issue mention: 

Italy: “holds the view that the place where the main and substantial activity of the entity is carried 

on is also to be taken into account when determining the place of effective management of a person 

other than an individual”. (OECD MC, 2014) 

France: “considers that the definition of the place of effective management in paragraph 24 

according to which the place of effective management is the place where key management and 

commercial decision that are necessary for the conduct of the entity’s business as a whole are in 

substance made, will generally correspond to the place where the person or group of persons who 

exercises the most senior function makes its decisions. It is the place where the organs of direction, 

management and control of the entity are, in fact, mainly located”. (OECD MC, 2014) 

Germany: “reserves the right to include a provision under which a partnership that is not a resident 

of a Contracting state according to the provisions of paragraph 1 is deemed to be a resident of the 

Contracting State where the place of its effective management is situated, but only to the extent that 

the income derived from the other contracting State or the capital situated in that other State is liable 

to tax in the first-mentioned State”. (OECD MC, 2014) 

Netherlands: “use the fact and circumstances criteria on determining the place of effective 

management giving an advantage to the place of ultimate managerial responsibilities over the place 

of day to day management”. (OECD MC, 2014) 

Armenia, Albania, Belarus etc: “reserve the right to include the place of incorporation or a similar 

criterion”. (OECD MC, 2014) 

From this overview the concept used by OECD member states and non-OECD member states can be 

easily understood the differences on the using of “place of effective management” under the Article 

4(3) of the OECD MC, even though it is known that the Article 4(3) tie-breaker rule should have an 

autonomous meaning. However, the non-consistency of this meaning comes due to the lack of clear 

definition in the Commentary, as well as, the reference in domestic law by contracting countries to 

interpret the place of effective management.  

 

 

OECD evaluation of the “Place of Effective Management” concept 

 
In 1963, OECD put a draft of the concept of place of effective management which later on, in 1977 

formed the basis of Article 4(3) MC and the Commentaries after. At this very first attempt of the 

OECD to clarify the determination of the place of effective management it could be noted that the 

Commentary gives an importance to the state where the company is “managed”  rather  than  

considering  the  other  criteria  such  formal  legal  registration. (Commentary to OECD MC, 2010). 

Surely this was a vague concept on further determining the concept of place of effective 

management. As a consequence, countries interpreted the concept “place of effective management” 

in accordance with their domestic law which was not supported by the OECD. In this regard, the 

first major amendment to have an autonomous interpretation of the tie-breaker rule was made in 

1992. However, the change proposed variation between the concepts of managed and controlled and 

place of effective management. (Commentary to OECD MC, 2010). Moreover, an attempt of OECD 

to have an autonomous interpretation of the term place of effective management is made in 2000 by 
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updating the OECD MC and aiming to give more light to this issue, for this purpose a new sentence 

was added to support the management of both: board of directors and top-level executives. 

(Commentary to OECD MC, 2010) However, this was not an ideal solution because “board of 

directors” may have a different understanding in different countries. According to scholars’ changes 

in 2000 seems to favor the common law test.  Yet, despite continues efforts to clarify, the concept 

‘place of effective management’ was still an ‘issue’ on determining the companies for tax purposes. 

In this regard, in 2001 OECD-TAG published the very first paper “The impact of the 

Communications Revolution on the Application of Place of Effective Management as a Tie-Breaker 

Rule” (Discussion paper OECD MC, 2001). This paper identifies the limitation of the concept at this 

century considering the advancement of the technological environment of companies, as well a 

number of recommendation has been given on possible solutions.  In addition, this was followed by 

a discussion draft “Place of Effective Management Concept: Suggestions for changes to the OECD 

Model Tax Convention” which was publish in 2003(Discussion paper OECD, 2003). This 

discussion draft gave two options: a) Refining the existing tie-breaker rule by amending the OECD 

Commentary and b) Replacing the existing tie-breaker rule by a hierarchy of tests. The proposed 

expansion of the OECD MC and its Commentary was not supported by the OECD Member States. 

The OECD Members States were claiming that the first proposal gives an ‘unjustified’ priority to 

the place where the board of directors will have their meetings over the place where key 

management decision are taken by the senior management. Moreover, they found the second 

proposal as unnecessary. (van Raad, 2016/17) It was noted that Members States are giving an 

importance in the question of determining the “place of effective management” the case-by-case 

approach based on facts and circumstances of each case. 

 

 

Refining the existing tie-breaker rule 

 
As stated below the proposal on refining the existing tie-breaker rule was not supported due to the 

fact that its gives unjustified priority to the place where key management decision are taken by the 

senior management. 

The concern was on the fact of unbalance section of Commentary in the model and was consider 

that; its gives undue emphasis to this fact, in addition, doesn’t provide a resolution of the problem 

itself as well as fails to provide a balanced approach between the approaches of whether the decision 

made in form are in one location and in substance in another one.(C.F.E Opinion Statement, 2003) 

Therefore, it was concluded that the alternative proposals do not sufficiently provide practical 

resolution to the situation of dual corporate residence. 

 

 

Hierarchy of tests 

As mention previously the hierarchy of tests has been found ‘unnecessary’ by the OECD member 

states. In general, the OECD-TAG prosed to keep the “place of effective management” as the first 

test while introducing additional options which might be helpful on determining the place of 

effective management for companies which would follow the approach used for the tie-breaker rule 

for individuals (Burgstaller, Haslinger, 2004).  
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According to OECD-TAG proposals four rules would apply to determining the “place of effective 

management”: “a) it shall be deemed to be a resident only of the state in which its place of effective 

management is situated, b) If the State in which the “place of effective management” or it is found 

in neither (triangular cases) it shall be deemed a resident in the State in which the entity’s economic 

relations are closer, c) If this cannot be determined then the authorities may have recourse to the 

State from the laws of which it derives its legal status, d) as a last option, if state or states from the 

laws of which it derives its legal status can’t determine the place of effective management they 

should settle the dispute by mutual agreement.” (OECD-TAG Discussion draft, 2003). However, the 

author keeps the opinion that option A and B leads to a different understanding between taxing 

rights granted to source and residence states, especially in cases where companies provide services 

at the same time in different jurisdictions. As for option C; comparable to the present test in terms of 

principles by offering practical resolution when secondary options need to be taken into account. As 

for the option D the alternative case-by-case approach impose no obligations on the authorities to 

settle possible problems by mutual agreement. (see also; C.F.E Opinion Statement, 2003). In 

addition, to the proposed ‘options’ linguistic terms should be analysed considering the words as 

“shall settle” as used rather than “shall endeavor” in respect to Article 4(2) used in case by case 

alternatives. 

 

 

Conclusion 

As previously mentioned the quality of any legal provision must be ‘judged’ by its capacity to solve 

exceptional cases. From the analyses made in previous chapters can be understood that there is a 

lack of a common understanding of the concept “place of effective management” which is a 

fundamental limitation of the tie-breaker rule, while the current Articles of the OECD MC and its 

Commentary has no ‘productive’ conclusion on the issue of determining the “place of effective 

management”.Even thought, the current Article 4(3) of the OECD MC explains that “the place of 

effective management” it’s the place where key management takes decision, however, no indication 

are made as to what level of management is appropriate for determining the place of effective 

management, therefore, lot of interpretation can be made, assuming the country in which the 

executive body operates or where the board of directors meet. Due to this fact, countries refer 

mostly in this situation to their domestic law.In addition, the limitation of the existing tie-breaker 

rule especially haven been ‘visible’ with the new technological equipment, as well as, the changes in 

the organizational structures of companies which are allowing directors to meet while they are in 

different countries. The fact that decentralized structure of companies makes able the same company 

to have more than one place of effective management, is another burden on determining the “place 

of effective management” in the light of Article 4(3) OECD MC. The existing tie-breaker rule come 

across its limitations in triangular situation as well. There are no provisions which makes it clear in 

situation where more than two jurisdictions are in question. In the previous chapters of this paper are 

elaborated the suggestions of the OECD on determining the “place of effective management”. A 

major effort has been made in 2003 by OECD offering two options on determining the place of 

effective management on their discussion draft: a) Refining the existing tie-breaker rule by 

amending the OECD Commentary and b) Replacing the existing tie-breaker rule by a hierarchy of 

tests, however, both proposals were not supported by Members states by considering them 

‘unjustified’ by giving a priority to the board of directors over the place where key management 

decision are taken respectively as ‘unnecessary’ change.  Moreover, the OECD TAG proposals has 

been considered as weak to ensure unanimous view since differences in fiscal culture and corporate 
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governance as well as in possible different interpretation of the term day to day management hasn’t 

been consider seriously. (Burgers, 2007) 

The capability of the existing tie-breaker rule under Article 4(3) of the OECD MC on solving 

disputes under the new ways of doing business are limited. However, we have to keep in mind that 

this issue was never an easy task, nevertheless, the globalized economy and development has enable 

companies to conduct their activities in many countries and as a consequence misusing and 

avoidance of taxation are possible risk when no autonomous interpretations takes place. 
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Abstract. The subject of the study in this paper is the process of decentralization in the Republic of 

Kosovo and the obstacles faced.The Republic of Kosovo is one of the world's newest states, so it is 

natural to face a host of complex problems with Local Government in general, while special 

attention should be paid to the process of decentralization. The Decentralization process should be 

well-analyzed by comparing with notions such as: Local Governance and its Basic Characteristics, 

Democracy, Centralization, Deconcentration, etc. This process implies the transfer of competencies, 

from central government organs to a certain degree of local government organs.  Given the fact that 

local government is involved, the Republic of Kosovo as a New State should, through a proper 

strategy, make decentralization (transfer of competencies) from central government organs to local 

government organs, especially in the areas covered by the local governance. The process of 

decentralization in the Republic of Kosovo faces a lot of difficulties, such as the lack of a strategy 

for the implementation of this process, the lack of financial means, the lack of administrative staff, 

the lack of modern information technology tools, lack of a proper political situation, etc. . 

Key words: Local government, Democracy, Decentralization, Centralization, Deconcentration. 

 

 

Interduction  

For better understanding of decentralization, we need to study the relations with some notions such 

as: local governance, centralization, deconcentration, etc. 

Decentralization and local governance are in such a ratio that in theory and practice is very difficult 

to clearly define in order to pull the boundary between them. The main reason is that with 

decentralization in the general sense, as well as with local government, is meant any 

"anticentralism". 

In every decentralization there are elements of local government, just as there are signs of 

decentralization in every local government. However, the distinction between local government and 

decentralization should be distinguished, both theoretically and in practical terms. 

Decentralization is largely a "system between central and local organs in which local authorities 

have a certain independence". The limits of this independence are usually set by law, but sometimes 

are foreseen by the constitution as well. 

According to the constitutional and legal definitions, local authorities are independent during their 

actions, while central organs, as a rule, have no other right than to oversee the legality of the work of 

local authorities. 

mailto:agni.aliu@ubt-uni.net
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Decentralization, as a notion, means "transferring certain functions from central organs to local 

authorities"78.  

Central organs exercise control of the legality of the work of local organs, but not control of their 

opportunity. 

Local authorities are at a lower level than the central organs, so central organs behave like tutors to 

them. 

Decentralization is an administrative notion and category of administrative law. 

Local government has constitutional status, as it is defined and guaranteed by the constitution. 

Therefore, the right of self-administration is counted as a category of constitutional right, but also of 

the political system at the same time. 

The report on local governance and decentralization in contemporary conditions is manifested "in 

the forefront of two opposing processes". On the one hand, we face the original character of power 

decentralization, while, on the other hand, we encounter the process of losing the original character 

of local government and all governance is considered to be the "creation of central government". 

The elements of decentralization of local governance are presented in several main types: 

A. The local government is presented as an element of decentralization, with legal and 

administrative status and with a host of independent authorizations; 

B. Local government, with the preservation of independence and self-government in the territory of 

the local community that performs and some central functions; 

C. Local government, with organic and legal combination of elements of self-administration, 

decentralization, and even centralization; 

In contemporary states, the interest in local government is growing. This interest is particularly 

evident in the former socialist bloc states in the states that started the path of building a democratic 

political system79. 

 

Decentralization Report with Centralization 

The Republic of Kosovo as one of the newest states in the world should initially have to build state 

central organs and other institutions. Centralization represents the concentration of power in a center 

and the exercise of total control over the lower organs. Central organs face problems of large 

volumes of their scope, so there is a need to dislocate a large number of competences to those of the 

local character. Because of the citizens are concerned that the fulfillment of the needs of a local 

character be done independently as close to yourself and at a lower cost.  

                                                                 
78 Saliu, Kurtesh: E drejta kushtetuese Libri I, Prishtinë, 2002, fq. 263. 

 
79Djordjević, Jovan: Politički sistem, Beograd, 1988,  fq. 536-537. 
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Fig.1 – Centralizimi dhe decentralizimi 

 

Decentralization Report with Deconcentration 

Deconcentration represents only "technical and administrative form of centralization that reflects the 

fundamental difference with decentralization". Organs that exist and act in the process of 

deconcentration are always appointed by the central organs, while their acts are subject to the 

control of legality and of the opportunity. On the contrary, in the decentralization process, local 

authorities are solved by the citizens themselves, then the central authorities only control the legality 

and not the opportunity. 

Decentralization represents a higher form of democratization of the territorial organization of the 

state. 

 

 

Decentralization Report with Regionalization 

The notion of the region has many dimensional meanings: geographical, political - territorial, 

economic, sociological and legal.Usually, the region is taken as a spatial, adequate and capable of 

economic, political and institutional development, with a certain degree of independence in relation 

to the state power expressed through "self-organization, competencies and funding". 

Regionalization as a process of creating decentralized territories of ethnicities and regions in the 

aforementioned sense is widespread, both in unitary and composite states.In literature we come 

across many of the terms in which the region emerges.In the political-territorial sense, the region is a 

socio-economic and political whole closer than federal units and autonomous entities. The region is 

broader than the basic territorial units.The main purpose of regionalization is to "limit centralization, 

not to allow cultural and political monopolization". Regionalization enables faster 

development.Contemporary regionalism appears in France in the 18th century, as a "process directed 
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against concentration and enormous centralization of capital production, administration and 

culture".We live in the time of European integration. The integration process challenges the 

independent national states, while favoring the regions as a whole economic and cultural, directed 

towards supranational communities. 

Regionalization enables the participation of different cultural communities unlike federalism where 

national independence is expressed. Future Europe will no doubt be "community of regions" and not 

"community of states". 

The decentralization process in the Republic of Kosovo develops under difficult circumstances from 

liberation to the present. It was initially regulated by UNMIK Regulation 2000/45. Unfortunately, 

the process of decentralization in the Republic of Kosovo is confused with the territorial 

administrative division that still poses a problem for the creation of a proper strategy for the 

decentralization process. Territorial division is one of the basic features of local governance, but not 

decentralization process. It can have a positive impact if we take into account several factors: the 

territory of local government units, the number of population, gravitation to a given center, 

infrastructure, natural and human resources, made by a team of experts in relevant fields. 

The Republic of Kosovo from liberation to today has increased the number of municipalities but this 

is a territorial division rather than a process of decentralization. 

Special attention should also be paid to the competencies of the local government units in the 

Republic of Kosovo for the fact that there are three types of competencies: 
 

1. Own competencies (independent), 

2. Delegated powers, 

3. Enhanced competencies 

Decentralization is the dislocation (transfer) of competencies from central government organs to 

local government organs. 

 

 

Conclusions 

 

In order to speed up the decentralization process in the Republic of Kosovo, it should initially: 

• develop a decentralization strategy, 

• Provide sources of financial resources, 

• it must be a territorial division of truth, 

• there should be good will for local government cooperation 

• have a staff of relevant experts, 

• have access to contemporary information technology, 
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Abstract. The subject of this paper are the forms of cooperation and partnerships of municipalities, 

respectively the establishment of municipality’s associations in the Republic of Kosovo. The 

Association of Kosovo Municipalities functions currently in Kosovo and it is expected that the 

Association of Serb-majority Municipalities will soon be established as a result of the Brussels 

Agreement, reached in the negotiations between the delegations of the republic of Kosovo and 

Serbia. In addition, it is analyzed and treatedthe legal and constitutional basis for the establishment 

and functioning of these associations and their position in the legal system of Kosovo. Municipal 

Associations, their legal status, responsibilities and competencies are sanctioned by the laws that 

regulate the system of local self-government in the Republic of Kosovo, namely the organization, 

scope and functioning of municipalities as units of local self-government. 

 

Keywords: Association, municipality, local self-government, agreement, partnership 

 

 

Introduction 

 

One of the most important attributes of municipalities is the creation of various cooperation for the 

benefit of the community they have under their administration. Thus the Municipalities in 

accordance with the European Charter of Local Self-Government and the Law on Local Self-

Government, they have the right to cooperate and to establish partnerships with other municipalities 

of the Republic of Kosovo, within the scope of their competencies.Municipal partnership activities 

are funded by municipal budgets of participating municipalities and can take all necessary measures 

to exercise and implement functional cooperation through the establishment of a decision-making 

body composed by appointed representatives of participating assemblies. The partnership decision is 

subject to estimate the legality in accordance with the law on local self-government.80 Inter-

municipal Cooperation and Municipal Partnerships between the Municipalities of the Republic of 

Kosovo, based on the proposal of the comprehensive plan of the Ahtisaari Package on the status, the 

Constitution of Kosovo and the Law on Local Self-Government, still remains a challenge for the 

democratic institutions of the Republic of Kosovo on its reform processof the local government, 

while in practice are not implemented the functional priorities of services for the citizens without 

being influenced by the politics and political manipulation of the Serb minority in the Republic of 

Kosovo. 

 

 

                                                                 
80See Article 29 of Law no. 03 / L-040 on Local Self-Government; 
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Association of Kosovo Municipalities 

 

The Law on Local Self-Government in its Article 31 foresees the range of other co-operations that 

municipalities may have. Therefore, in this article it is stipulated that "for the protection and 

promotion of their common interests, municipalities form and participate in associations that 

function within the constitution and law. The associations of municipalities in the Republic of 

Kosovo are established on the basis of the Law on Local Self-Government81 (their establishment 

isforeseen with the Ahtisaari Comprehensive Plan for Serb-majority municipalities)82and the 

European Charter for Local Self-Government83. The Association of Kosovo Municipalities is a 

non-profit organization, a legal entity established by the municipalities of the Republic of Kosovo 

and represents their general interests. The activities of the association are based on the principles of 

volunteering of its members, the principles of democracy and the principles of power 

decentralization. Members of the Association are the municipal authorities of the Republic of 

Kosovo. Municipalities can join the representative associations of the local self-government bodies 

of the Republic of Kosovo after the decision taken by the respective Municipal Assembly. Such 

associations can provide their members with a number of services, including buildingcapacity, 

technical assistance, municipal competency research and policy recommendations. 

The Association has the freedom of action, the right of policy initiatives and recommendations as an 

intermediate voice between the local government and the central government in order to improve the 

quality of services, increase transparency and public accountability of institutions. Considering the 

need for inter-municipal cooperation and the affirmation of Kosovo's local policy in international 

institutions, the Association of Kosovo Municipalities was established on 31st July 2001. Since 

22nd of March2002, Kosovo's local government has received observer status at the Local 

Government Congress Regional Council (CLRE) in Strasbourg. The observer status for the local 

authorities of the Republic of Kosovo is expected to be transformed with the full rights of the 

member, after Kosovo's accession to the Council of Europe, the signing and ratification of the 

European Charter of Local Self-Government. The Association of Municipalities of the Republic of 

Kosovo is committed to implement the rules of the European Charter on Local Self-Government. 

The Association organizes and coordinates the activities of members in the area of investment, 

economic development of municipalities, improvement of the legal base and rule of law, improving 

conditions in education, science, health support, social issues, and improvement of services for 

citizens , for relationship with associationsoutside the country and international organizations84. The 

activity of Association of Municipalitie  is regulated through the Statute of the Association, which 

foresees the fulfillment of its objectives and tasks85. The Association of Municipalities has its 

                                                                 
81See Article 31 of Law no. 03 / L-040 on Local Self-Government; 
82See Article 9 of the Ahtisaari's Comprehensive Plan, Annex III; 
83See Article 10 of the European Charter of Local Self-Government.. 
84See Article 2 paragraph 1 of the Statute of the Association of Kosovo Municipalities; 
85See Article 3 of the Statute of the Association of Kosovo Municipalities, which determinates that 

the tasks are: Initiates, organizes and promotes cooperation between municipal authorities of the 

Republic of Kosovo, proposes the solution of general problems of municipal authorities, issues 

methodological materials which are given to municipal authorities; Provides opinions, 

suggestions and remarks on draft laws and sub-legal acts related to municipal governance; 

Provides organizational and legal assistance to municipal authorities; Represents the general 

professional interests of civil authorities and services by the municipal authorities; Represents the 

interests of its members in front of foreign authorities and international organizations and assists 
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governing bodies, which are: the Assembly, the Council, the Board and the Chairman of the 

Association. The statute also foresees the extinction of the work and activity of the association. 

Therefore, the association ceases its activity if the Assembly of the Association decides to cease 

with 2/3 (two thirds) of all its members or by a decision of the state body (the body that has 

registered the Association) if more than half of the members abandon membership in association. 

Association / Community of Serb-majority Municipalities 

As a result of the technical talks initially, and later the same became political talks and negotiations 

in Brussels, between the delegations of the Republic of Kosovo and the Republic of Serbia, and with 

the mediation of the representative of the European Union, the reachedAgreement was recognized 

by Brussels, which was signed on 19 April 2013. The agreement in its entirety has 15 points and 8 

(eight) pointsof them that reflect in the field of municipal responsibilities - Association of Serb 

majority municipalities which are as follows:  

It will be an Association / Community of Serb-majority municipalities in Kosovo. Membership in it 

will be open to other municipalities mentioned in the agreement. 

The Association / Community shall be established by the statute. Its dissemination will only take 

place through a decision of the participating parties. Legal guarantees will be provided through the 

applicable law and constitutional law, including 2/3 of the majority of the decision-making body. 

The association / community structures will be established on the same basis as the existing status of 

the Association of Kosovo Municipalities, such as the Chairman, the Deputy Chairman, the 

Assembly, the Council.  

A compliance with the competencies given by the European Charter on Local Self-Government and 

the Kosovo Law, the participating municipalities will have the right to cooperate in exercising of 

their collective powers through the Association / Community. The Association / Community will 

have full access to the areas of economic development, education, health, urbanism, and rural 

planning. 

The Association / Community will exercise additional responsibilities, depending on how those are 

delegated by the central authorities. 

The Association / Community will have a presentation role in the central authorities and, for this 

purpose, will have a seat in the Community Consultative Council. Accordingly isforeseen a 

monitoring function.  

There will be a Regional Police Commander for the four Serb-majority municipalities (North 

Mitrovica, Zvecan, Zubin Potok and Leposavic). The commander of this region will be a Kosovo 

Serb, nominated by the Ministry of Interior from a list to beprovided by the four mayors of the 

abovementioned municipalities 
Municipal elections in northern municipalities will be organized in 2013, with the assistance of 

OSCE, in accordance with Kosovo law and international standards.86 

The establishment of the Association of Municipalities with Serb-majority Municipalities is 

supported by the following legal acts: the Law on Local Self-Government87, the Ahtisaari 

                                                                                                                                                                 

municipal authorities to cooperate with the external partners; Organizes and coordinates 

professional trainings for municipal authorities; Organizes and coordinates the circulation of 

information for its own members and publishes its own publications; Opens representative 

offices, creates capacity building mechanisms for municipal authorities; Performs other services 

for its own members. 
86See points of the Brussels Agreement relating to the Association of Serb-majority municipalities. 
87See Article 31 of Law no. 03 / L-040 on Local Self-Government; 
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Comprehensive Plan for Serb-majority Municipalities88, the European Charter for Local Self-

Government89, the First Agreement of Brussels (19 April 2013)90, the Decree of the Government of 

Kosovo91 and the Statute92. 

This agreement has initiated a lot of criticism and debate within intellectual and social circles. The 

debate and criticism mainly deal with the dilemmas that with this agreement is overtaken the 

Ahtisaari plan, or with this agreement we have Ahtisari plus. According to the agreement ratified by 

the Assembly of Kosovo, we see that the Ahtisaari Plan has not been overtaken in regard to the 

principles for the establishment of Association / Community for Serb majority municipalities in the 

Republic of Kosovo. All points contained in the agreement and the solutions reached on this issue 

are within the legal and constitutional system of Kosovo and similar to the principles, founding act, 

objectives, competences and organizational structure of the current Association of Kosovo 

Municipalities. Therefore, it is more closely foreseen in the point 2 of the Agreement that: "The 

Association / Community shall be established by the statute. Its dissemination will only happen 

through a decision of the participating parties. Legal guarantees will be provided through the 

applicable law and the constitutional law "93... 

But it is worth pointing out that what is in objection to the Ahtisaari Plan and considered to have 

been exceeded by Ahtisaari's plan with this agreement it has to do with the status of the city of 

Mitrovica. Ahtisaari's plan foresees the two municipalities to function within a board,  preserving 

the character of a city, and the Brussels Agreement finally recognizes the reality of the city divided 

into two municipalities; South Mitrovica with Albanian majority and North Mitrovica with Serb 

majority and with two separate administrations. Thus, it is not foreseen the establishment of a joint 

board for the two administrations of the same city, the Brusselsagreement has completely canceled 

the 13th point of the Ahtisaari Plan. 

After this agreement, which, after ratification by the Kosovo Assembly, has become part of 

Kosovo's internal legal system. With this, the institutions of the Republic of Kosovo are obliged 

realize the same, establishing the Association / Municipalities of Serb-majority municipalities. 

As time passess , talks and negotiations between the parties continued for other parts of the First 

Agreement, so the Kosovo side under the constant pressure of the Kosovo Serb community and its 

representatives, in particular the Belgrade delegation, to implement as soon as possible the First 

Agreement, on August 25, 2015, accepted and approximated another document named: Association 

/ Association of Serb-majority Municipalities in Kosovo-General Principles / Main Elements. 

This act does not fall into the category of legal acts or international agreement and therefore does 

not undergo either the Ratification procedure, as the main basis derived from the First Agreement 

of Brussels. The aproved Act as the Principles of the Association can be categorized as an interim 

legal act, which derives from another legal act in this case International Agreement, adds new 

elements outside the framework of the First Agreement, foreseeing that in the process of creation 

and the legal entity itself (Association) and precedes the founding act (decree of the Government 

of Kosovo for establishment under Article 2 of the Association Principles), serving as 

conditionality of the founding act. 

                                                                 
88See Article 9 of the Comprehensive Ahtisaari Plan, Annex III; 
89See Article 10 of the European Charter of Local Self-Government; 
90See point 1 of the First Brussels Agreement, ratified by the Kosovo Assembly on 23 June 2013; 
91The Government Decree on the Establishment of the Association shall be subject to prior 

assessment by the Constitutional Court 
92The Statute shall be approved by the Founding Assembly, which shall be in accordance with the 

Law and the Constitution; 
93See point 2 of the Brussels Agreement of 19 April 2013. 
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Therefore, making a comparison between the First Agreement and the General Principles 

(subsequent act), there are substantial differences both in terms of form and substance between these 

acts: 

From the title itself of General Principles, as the category of ethnicity is emphasized, can not be in 

the common interest of the municipalities. This is because "ethnicity" does not fall within the sphere 

of competence or municipal function on the basis of which municipalities may require inter-

municipal and cross-border cooperation under Article 124 paragraph 4 of the Constitution and 

Article 10, paragraph 1 of the European Charter for Local Self-Government. Therefore, the use of 

the phrase "majority Serb municipality" in the title and in the text of the General Principles should 

be declared incompatible with Article 3, paragraph 1. And with Article 124 paragraph 4 of the 

Constitution as well as with Article 10, paragraph 1. The European Charter on Local Self-

Government. 

a) Contrary to General Principles, the Agreement does not definethe Association / 

Communityas a "legalentity" of the particular character, 

b) Theagreement does not foresee the establishment of the Association by a decree of the 

Government, 

Theagreement does not specify the budget, the administration (employees civil status) and the 

competencies of the Association, which according to the Principles are foreseen to be executive. 

Instead, the Agreement provides that the competencies of the Association shall be exercised in 

accordance with the European Charter on Local Self-Government and that the structures of the 

Association shall be established on the same basis as the existing Statute of the Association of 

Kosovo Municipalities. 

Taking these facts into account, there is a need for constitutional interpretation and review of the 

Compliance Principles of the Association with the legal and constitutional system of Kosovo. For 

this purpose, the President of Kosovo, on the basis of the authorizations given by the Constitution, 

respectively Article 112.1, asks the Constitutional Court to assess the constitutionality and 

compliance of the Principles with the relevant constitutional provisions. 

The Constitutional Court, after receiving the Referral, reviewed and evaluated compliance with the 

constitutional and legal provisions of the General Principles of the Act of 25 August 2015, 

concluded and decided that: 

The First Agreement, ratified on 27 June 2013, provides the establishment of an Association / 

Community of Serb-majority municipalities in Kosovo. The establishment of this Association / 

Community will be done with the Statute. Regarding the organizational structure, functions and 

rights, scope and other powers delegated by the central authorities, the Statute of the Association / 

Community should be the same as the Statute of the existing Association of Kosovo Municipalities. 

These principles should be in accordance with the principles of the European Charter on Local Self-

Government and Kosovo's internal legal system. 

Principles elaborated in "Association / Association of Serb-majority Municipalities in Kosovo - 

General Principles / Principal Elements" are not entirely in accordance with the spirit of the 

Constitution, Article 3 (Equality before the Law), paragraph 1.me Chapter II (Fundamental Rights 

and Freedom) and Chapter III (Rights of Communities and their Members) of the Constitution of the 

Republic of Kosovo. 

The legal act of the Government of the Republic of Kosovo - the Decree and the Statute 

implementing the Principles to be in compliance with the spirit of the Constitution, Article 3 

(Equality before the Law), paragraph 1, Chapter II (Fundamental Rights and Freedoms) and Chapter 

III (Rights of Communities and their Members) of the Constitution of the Republic of Kosovo must 

meet constitutional standards and must comply with Articles 3, 7, 12 and Chapter II of Fundamental 

Rights and Freedom, with articles 21 and 44, Chapter III (Rightsof Communities and their 
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members) with articles 57,59,60,61 and 62, as well as articles 79,81,93,101,113,123,124 and 137 of 

the Constitution of the Republic of Kosovo. 

A provisional measure is imposed on 10 November 2015, which ends with the entry of this 

Judgment into force. 

It is Declared that the Judgment, shall enter into force immediately.94 

 

Conclusion 

 

As it was said above, the Association of Municipalities of Serb majority municipalities will be 

established by the Republic of Kosovo ratifying the Brussels Agreement, this is why it became an 

integral part of the Kosovo legal system, and as an international subject it has an obligation to 

implement all the commitments that emerge from these international instruments. However, there 

must be always in consideration that this Association, the bodies, the structure, the competences and 

the functions must comply with the law and the Constitution of Kosovo. 
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Abstract. The aim of this paper is to look into the topic of human rights, consequently showing that 

the fight for recognising cultural identity develops through the system of human rights. Strictly 

speaking, the latter is achieved through civil and political rights, individual rights, or first-generation 

rights. The collective practices of the individual’s cultural self-identification develop particularly 

through the civil rights, namely, the right of self-determination. The collective practices also 

influence and determine the political system. Therefore, in this paper I focus on the democratic form 

of the political system of the segmented or the plural multicultural societies and countries. The 

implication of this paper is that the consociational democracy (or consensual,according to some 

authors), as a democratic and political system in multi-cultural societies and cultural difference in 

politics, are tightly intertwined with the source of their rights, i.e. the system of human rights. 

 

Keywords: human rights, civil and political rights, pluralistic multicultural societies, consociational 
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Introduction 

 

Human rights are among the key concepts of today. On the one hand, ardourously, through the 

trauma of the two world wars and countless pogroms, they have earned their place in the 

fundamentals of modern democracy – constituting the concept of parliamentary liberal democracy. 

On the other hand, via globalisation, they have instituted themselves as one of the universal (or 

nearly universal) principles underlying modern international relations. Consequently, Francis 

Fukoyama would declare the “end of history”, referring to the fact that liberalism, human rights and 

democracy are growing into global concepts, with no alternative to them. Regardless of whether we 

find him overoptimistic, especially in light of civil war expansion, ethnic cleansing, genocide 

(around 153 armed conflicts following the Second World War) [1,2] or in light of dictators, racism, 

and discrimination still present in international relations – there is, nonetheless, truth to the thesis 

that human rights are becoming a movement, gaining global dimensions and turning into a global 

policy factor. 

Hence, the contemporary idea of human rights as formulated in the context of the post-World War II 

period, following the flagrant human rights violation, represents a flagship notion, i.e., a rudder for 

the so called human rights movement. This idea acquires its formal shape with the Universal 

Declaration of Human Rights (UDHR), adopted in the United Nations in 1948 as the first 

comprehensive document which lays the foundation of the international human rights law and the 

articulation of rights for the purpose of protecting them; here also included are the numerous 
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conventions, declarations, protocols and agreements, that is, treaties ensuing from the Declaration. 

[3,4]  

The idea of the rights of man gains its institutionalisation and effectiveness in the framework of 

international human rights law. From the perspective of international human rights law, “rights of 

man” are legal demands, that is, competences which, in line with the accepted moral principles, 

venerate individuals in the constitutional legal systems of their countries. [5] By adopting 

“international human rights law”, countries undertake the obligation to create a legal system which 

binds them to recognise, respect, protect and guarantee the specific rights of their citizens on the 

given territory, thus regularly proclaiming, and announcing as a value meaningful to us, their 

acceptance of and adherence to the international human rights norms. However, according to 

traditional international law [6], regulation of human rights is left to the sovereignty of individual 

countries, as their internal affair. 

The new set of internationally acknowledged rights do not replace the undertaken obligations 

contained in international conventions and agreements (such as the one to “not repudiate justice” to 

country’s citizens and others), but, instead, remain into force. International provisions and additional 

mechanisms protect and guarantee the individual rights of man, albeit a much older concept derived 

from Euro-American ideas of individual autonomy (liberty and equality), supported by the 

conception of popular (civil) sovereignty and social contract. 

 

 

Civil and Political Rights 

 

Intrinsic to the corpus of human rights, the civil and political rights, being the oldest and 

fundamental rights of man, classified in the first-generation (“blue”) human rights, differ from other 

moral issues for the protection and promotion of special concern for autonomy and liberty. Ensuing 

from human autonomy and liberty, they safeguard the safety and immunity of the individual, 

through civil status, from the state, and allow the citizen to participate in governance. Since the 

individual with a civil status holds irrefutable rights, he/she represents the centrepiece of the 

community’s political system. Civil status reflects individual political identity. Therefore, traits of a 

community are best discerned from the position of its citizens. 

Civil rights are defined as a category of rights essential to the establishment of autonomy (activities 

and initiative) for the citizens in the political system, whereby they are being treated equally with 

other citizens of the same system. These rights are closely associated with the political rights, which 

are participation rights that entail a guarantee to perform political activity in one’s country and 

participate in governance. 

Detailed according to the international instruments for protection, the current list of civil and 

political rights is as follows: right to life; right to be free from torture and cruel, inhuman and 

degrading treatment or punishment; right to humane treatment of prisoners; freedom from debtors’ 

prison; freedom of movement and residence; right to a fair trial; right to an effective judicial 

remedy; right to an effective remedy before a court; right to judicial protection; right to execution of 

judgement; right to protection from retroactive criminal law; right to recognition as a person before 

the law; right to privacy; freedom of thought, conscience and religion; freedom of thought and 

expression; prohibition of propaganda for war and inciting national, racial or religious hatred; right 

to peaceful assembly; freedom of assembly; right to marry and found a family; rights of the child; 

political rights; right to equality before the law; freedom of aliens from arbitrary expulsion; right to 
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gender equality; prohibition of discrimination; rights of minorities; right of peoples to self-

determination (collective right). [3] 

The civil and political rights are not confronting, but complementary to each other, thereby assisting 

in the enhancement of personal responsibility – they spur individual initiative and sense of 

responsibility for one’s life. Their constitutional status also empowers them to enhance the 

credibility of the system. 

Here, however, a separate group [7] of civil and political rights shall be delineated, the exercise of 

which forms the first circle of cultural self-identification of the individual citizen. In this instance 

reference is made about the citizen belonging to a cultural group other than the country’s majority 

culture. This primarily pertains to: freedom of thought, conscience and religion; right to peaceful 

assembly and association; freedom of thought and expression; right to participation in governance 

and equal access to public service; right to liberty and security; right to be free from torture and 

cruel, inhuman and degrading treatment or punishment; freedom from arbitrary interference with 

privacy, family, home or correspondence; right to a nationality. 

Then follow the classical rights, which, although relevant, are not pivotal in defining the right to 

cultural identity, namely: right to recognition as a person before the law; right to life; freedom from 

arbitrary arrest, detention or exile; right to a fair and public trial before independent and impartial 

tribunal; right to be presumed innocent; etc. 

This first circle of rights, which makes up the backbone of the civil and political rights, is further 

complemented by rights from additional international instruments of economic, social and cultural 

provenance. They constitute the second concentric circle around the first, and often contain positive 

obligations, so that the state canassist the exercise of the first circle of civil and political rights and 

provide social accommodation to diversity. Such rights are: right to employment; right to just and 

favourable conditions of work; right to safe and healthy working conditions; right to organise; right 

to protection of working women; right to equal opportunities and equal treatment in matters of 

employment without discrimination based on sex; right to the family to social, legal and economic 

protection; right to protection and assistance of migrant workers and their families; right to health; 

right to social and medical assistance.95 

The third concentric circle consists of the quasi-collective and collective (group) rights of minorities 

and indigenous peoples, also including rights of migrant workers.Such rights, as established for the 

collectivities of minorities, indigenous peoples and migrants, build upon the previoustwo circles of 

rights and frame the complexity of the so called social and cultural rights or rights of the 

differentiated citizenship. [8] 

In view of the abovementioned, this separate group of civil and political rights presents the basis for 

cultural self-identification of the citizen, i.e. the individual. 

 

 

Cultural (Group) Identity 

 

The cultural identity is not just a mere reflection of given features of culture, but an interpretation 

towards individual self-identification – personification (Who am I?,What am I?, Where do I come 

from?,Where do I belong?), and endeavour for gaining status (power) in the wider society; primarily 

a struggle for recognition of resources, position and development.[9,10,11]The struggle around 

                                                                 
95The European Social Charter as a Council of Europe product and an ECHR “complementing” 

instrument. 
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values, and the perception of exclusion, power and resources, is fuelled from the impression that 

such interests are incompatible with those of other groups, i.e., there is limitation of resources in the 

given social moment, and so the interests of all groups cannot be satisfied entirely and at once. In 

fact, the struggle for recognising group’s cultural identity is carried out through the human rights 

system, especially via the civil and political rights. Exercising human rights in a society implies 

taking over political power or entering its streams so it can be harnessed towards fruition of the 

concept of human rights. [12] Today we recognise two lines of struggle: the one demands regard for 

cultural identity, whichis consistent with the comprehension of the concept of dignity, whereas the 

other is discernible in the acceptance of economic demands for resources, aimed at protecting 

integrity of traditions and lifestyle acquired by members of the given groups. [9,10,13,14] 

However, through own affirmation and entry into the agenda of civil consensus, individuals bring 

about irreversible changes and seek “new theory” of liberal justice. Such justice ought to be ground 

for a more inclusive society comprising several communities and resting on the value of individual 

rights and legal procedures that guarantee the rights of minorities (cultural groups). Will 

Kymlicka[8]terms this model “liberal pluralism” or search for new basis for social justice – 

lawfulness, concept of multicultural society. According to Kymlicka’a theoretic argumentation, the 

“justice principle” dictates that both the majority and minority enjoy equal cultural rights and be 

able to exercise them effectively. Subsequently, this model is placed in eristic juxtaposition to Iris 

M. Young’s [15] models dubbed “differentiated citizenship” and “overlapping consensus” or 

multiple loyalties and multiple identities. As innovative principle, the “differentiated citizenship” is 

based on diminishing injustice among the ethnic cultural groups in a society and supporting justice 

within. John Grey promotes an even more radical version of state “division” on different 

jurisdictions, jurisprudence, i.e., legal systems for different cultures in a state.96 

 Of all the bases for cultural accommodation in a multicultural society, the most 

problematic is the premise underlying the concept of “liberal pluralism” – a premise that constitutes 

the so called societal identities, societal cultures [16], interwoven cultures or essential communities. 

The creation of societal cultures is closely related to the modernisation process, whereas such 

cultures show identical tendency to cluster within a given territory and rest on a common language. 

For a culture to endure and thrive in the modern world, it has to be societal due to the pressure 

existing in every culture to create one common culture. 

 

 

Group Rights, Group Cultural Practices and Democracy 

 

Group or “[c]ollective rights refer to the rights accorded to and exercised by collectivities, where 

these rights are distinct from, and perhaps conflicting with, the rights accorded to the individuals 

who compose the collectivity.”[16] 

“The idea that groups are prior to individuals, even if true, cannot by itself explain [the] asymmetry 

between groups,” and therefore the debate is shifted from the subject “over the primacy of the 

individual or the community” to the real debateover whether it is necessary, for the sake of fair 

treatment of different cultures and their members, to accord different rights (differentiated 

citizenship) in order to attain effective equality and fairness in expressing individual cultural identity 

in a society. [16] 

                                                                 
96The basic conceptual framework for the transformation towards multicultural democracy is 

devised byJohn Gray in his work “Two Faces of Liberalism”. 



61 

 

The answer to this quandary is: yes; different rights – additional, special – or so called group-

differentiated rights can be accorded in order to attain the goal, and that is compatible with the 

liberal theory on the rights of man. 

Demands different national and ethnic groups put forth to the majority hinge on the type and nature 

of the issues faced in their society.  

First and foremost, all ethnic and national minority groups ask that their representatives are treated 

as equal members of the community, and the society in general. It is a call for equality and non-

discrimination, especially concerning political participation, but also for the utter regard for human 

rights, as thefirst condition to positive legal recognition of minority rights, which has a contentual 

and procedural dimension. The second condition to conferring rights to ethnocultural groups is 

recognition of the individual right to group affiliation. [3,17] The third condition,or ambience, is the 

necessary special protection and emphasis on the freedom of assembly, which, given the context, 

entails associations based on ethnic, linguistic and other cultural diversity. This generates an 

emancipation process for the group rights, or the rights of individuals – by association with others to 

constitute a minority [3,4], which, at the same time, signifies a process to maximise liberty and the 

freedom of assembly. Such demands pertain to complete exercising of the right to cultural identity, 

which transforms into a right to cultural diversity. Thus, beside the demand for equal treatment, 

based on citizen’s individual rights, groups make demands about their collective identity, that is, 

demands for the recognition of their group (collective) rights. Nurturing one’s identity also implies 

communicating with members of one’s own nation living abroad, hence the demands to eliminate 

administrative hurdles that hamper such communication. 

Still, even the utter fulfilment of these demands fails to resolve the issues of the ethnic and minority 

groups. Since these group members differ from others, the consistent application of the formal and 

legal equality is insufficient. All efforts, therefore, focus on providing members of different ethnic 

groups who suffered discrimination the needed support and assistance (differential treatment) to 

exercising certain rights, in order to attain genuine and actual equality. Or at least come close to it. 

Hence the demand to recognise collective rights ofminorities; equal, but distinct from those 

accorded to the majority.If one accepts the concept of social justice, according to which equality 

precludes equal starting position for the different ethnocultural groups, the collective rights, in 

principle, are not conflicting with the liberal idea of equality. [18] 

The multinational state providing to all its citizens general, equal individual rights, regardless of 

their group affiliation, may seem “neutral” in regard to different national groups. But, in given 

cases, it can substantively favour the majority (as it often does), for example: when delineating 

internal borders; in the use of languages in education, court and government service; when 

proclaiming public holidays; on the division of competences between central and local authorities; 

etc. In that sense, the model of civil citizenship, whereas citizens undertake equal rights and 

obligations before the state, is outdated and unfit to modernise, since it emerged from much more 

homogenous political communities. [8,19] In line with the abovestated, such a model cannot keep 

pace with the rise of ethnocultural diversity. 

Namely, instead of democracy, the rule of the majority in deeply divided societies spawns 

dictatorship of the majority and segregation of citizens. Jacob Levy [20] maintains that the 

complexity of politics in pluralistic multicultural societies is reflected in the separate relations of the 

different segments towards the wider society, its macroinstitutions and the underlyingvalues, 

thusimpeding wider consensus.What such societies require is a democratic regime ensuing from a 

consensus, and not from opposition, one of inclusion, not exclusion, one that strives to maximise the 

size of the ruling majority instead of satisfying with tight majority, which implies consensual 

democracy. 
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Exclusion in plural societies presents a significant cause of identity conflicts among relevant identity 

groups in the process of making political decisions (institutions and decision-making processes), 

which reinforces Lijphart’s thesis about lacking flexibility of majoritarian democracy in 

heterogeneous pluralistic societies with large and complex cultural groups [21], whereas the policy 

of “recognising differences” on the basis of group’s positions is a policy of consideration for social 
and political inequalities of people in the society, and reducing differences. The very policy of 

“recognising differences” is an instrument for social and political inclusion. 

Although multiculturalism is readily associated with cultural differences, whereas it represents a 

model where culture and cultural identity become a means to achieving political legitimacy and 

gaining influence, the problem of accepting differences in multicultural societies remains a powerful 

source of conflicts; hence the need for solutions to replace the model of dominance with the model 

of partnership, that is, with new liberal justice and a consociational democratic system that rests on 

it. 

This model may be neither perfect nor the most adequate to the new and old EU member states 

alike, but it is a new model, nonetheless, and so it is too early to arrive at a conclusion whether its 

concept is better and where it leads to. 

 

 

Concluding Notes 

 

This paper highlights the separation of the basic civil and political rights from the corpus of human 

rights and freedoms, constituting the ground for the “right to cultural identity”. The latter has not yet 

been proclaimed a separate right, with no perspective, whatsoever, of emerging as such. However, 

efforts here were made to demonstrate that some of the classical civil and political rights, along with 

the rights of minorities, indigenous peoplesand just a few social and economic rights, are regrouped 

to form the basis of the so called “right to cultural identity”. 

This earlier regrouping conceived the notion of collective cultural identity (Bhiku Parekh) or 

societal groups, also known as the group-differentiated rights (Will Kymlicka), so that later on the 

cultural group identity would change into policy of accommodation (adjustment, adaptation) for the 

mentioned cultural groups in the context of democratic political system. 

The culture group, namely, emerges as a resonator of political articulation and mobilisation, and so 

it represents a new political stakeholder, that is, a new political factor, in a democracy some authors 

call consociational democracy, or in more general terms – democracy in multicultural societies. 

Mutual cohabitation between collective cultural identity and its political articulation, and classical 

individual rights and their political accommodation, creates a new political situation that requires 

intervention into the system of liberal justice and majoritarian democracy hitherto known and 

elaborated. In some authors’ conviction, it requires establishment of new liberal justice and a system 

of consociational democracy based upon it. This system will develop new and effective balance 

between the individual rights – individual citizenship and underlying political institutions, and the 

collective cultural rights – differentiated citizenship and underlying participative political 

institutions. Such a project is neither simple nor easy to realise, and since multicultural societies 

have no major options to choose from, finding the new balance becomes an“urgent” focus point. 

Although this is a fermenting debate “zigzagging” and going “back and forth”, I share the opinion 

with a group of authors who maintain that collective cultural rights are an essential element in the 

re-democratisation of the political landscape and the establishment of new practices in democracy, 
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which are imposing, advancing and lasting. In fact, it is one of the basic components of democratic 

changes taking place in the 21st century. 
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Abstract. National and private televisions in Kosovo pay a great importance to informative 

programs with the aim to increase the viewership and trustworthiness of television programs. This 

paperwork estimates the viewership and trustworthiness of a wide range of kosovo televisions. In 

the framework of this paperwork is use the method of carrying out quetionnaires, where 25 young 

boys and girls aged betweed 19-25 have answered the respective questions. From this questionnaire 

it was analysed a wide range of National and private commercial televisions. It was concluded that a 

the vast majority of youngsters follow different informative tv channels, as well as news, interviews 

and docummentaries.  

 

Key words: trustworthiness, informative program, television, viewership.  

 

 

Introduction 

The informing process which is carried out through the electronic Media, especially the one that 

concerns the visual media, is of significant importance due to the fact that enables the audience to 

perceive not only  the words but even sounds and a visual panorama of news. The incorporation of 

these three components such as words, voice and visual performance provides a full-fledged 

informative process for the audience. There has been carried out a questionnaire, comprised of 208 

youngsters with ages varying from 19-28. This questionnaire has taken place in six different regions 

of Kosovo. Television which was formerly considered to be one of the main means of imbibing and 

perceiving information is consistently losing its “supremacy”. Online Media are utterly replacing 

television and the old approach to information. This is obviously witnessed in the questionnaire 

which has taken place in six regions of Kosovo; Prishtina, Gjilan, Prizren, Ferizaj, Peje, Mitrovice. 

The participants who were asked in the questionnaire share different point of views relating this 

issue. The latest technological developments have somehow suffocated the old traditional media and 

have and the vast majorities of youngsters have the latest brands of mobile phones and have the 

opportunity to acquire information and follow the ongoing developments through the phone and 

other up-to-date electronic devices. The number of youngsters who have a mobile phone in their 

pocket is becoming increasingly high and predominantly most of them have unlimited access to 

internet websites. There have been drawn multifaceted conclusions from this questionnaire.  The 

participants have been asked if they had televisions at home, if they are connected through cable-

oriented TV Channels of IPTV, and satellite message conveying means. The participants have given 

a wide range of meaningful answers, this also varies from their social, cultural and intellectual 

backgrounds and the regions that they pertain. They are even asked what television programs they 
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follow. The overall number of number of participant was about 208, from whom 64% were males, 

36% females and 19% were under 19 years old. One other interviewed category approximately 

14.9% were 20 years old, 11% were 22 years old and 10% 21 years old. This research led us to the 

conclusion that the answers of the participants varied due to a broad scope of factors such as age, 

gender and their origin. As far as the origin is concerned, the number of youngsters from Prishtina 

were 46%,the youngsters from Gjilan and Ferizaj were 13%.7, 26% from Ferizaj, and 26% from 

other regions of Kosovo. It’s worth mentioning that 61.5% of participants had TV at home, 37% of 

them have the opportunity have the opportunity to chose the favorite TV channel, while the others 

are obliged to submit to will of their family members. While 85.3% of them have the opportunity to 

follow the TV news through the digital network. Only 75% of them followed the cable-oriented TV 

programs,  11.3% of them had analog TV and 15.6 followed the TV programs through the IPTV 

satellites.  

 

 

Methodology  

First and foremost, to carried out a detailed and in-depth inquiry, to measure the viewership of TV 

programs were taken into account the opinions of youngsters aged 19-28. The method used in this 

inquiry is that of questionnaire-oriented one. The questionnaire is comprised of 25 questions and 

they are even conveyed through electronic addresses in Google. The answers have been acquired in 

automatically. The inquiry is filled by 208 who have different origins in six regions of Kosovo. 

There has been accomplished a subtle scrutiny of the outcomes. 

 

Findings -The youngsters and viewership of informative programs  

Based on the inquiry carried out by (Kosumi.B 2016:303), concerning the viewership of informative 

programs. According to the acquired feedback, it is concluded that the vast majority of people aged 

between 19-28 years old are not very keen on TV programs. Moreover, they are increasingly trying 

to avoid spending hours in front of TV screens. It’s worth pointing out that not all of them spend 

share the same approach concerning the time they spend watching TV programs. It’s worth 

emphasizing that 73.4%, don’t even appreciate at all watching the traditional old-fashioned TV 

programs, and most of them agree that TV news programs lack trustfulness. These facts witness that 

even in Kosovo we have to cope with a broad scope of comments when it comes to tackle this issue. 

These questionnaire is submitted to 208 participants from whom 31.6% watch less than one hour 

TV; 18.9% of them spend one hour in front of TV screens and the remaining part spend up to three 

hours. Approximately half of them spend time in front of TV only when they don’t have any other 

occupations. While 43% of them watch TV only during the evening or at night. These statistics 

clearly mirror their common interests. For some of the participants of the questionnaire, TV is a 

means of relaxing themselves from the dull daily routine. However, there is a big difference in their 

insights when we approach to TV as the main mean of information, that keeps us updated with the 

latest events, developments and the most concerning issues, which are related to foreign policies and 

specific personalities that with their attitude may lead the world to unpredictable paths (Kovach, B 

2009;35). The reason why people are not used to following the TV programs regularly, doesn’t 

come as a result of the lack of adequate programs but from the fact that people are subject to many 

occupations and daily routine and don’t have enough time to follow them. 
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The selection of TV Channels  

Indeed, to fulfill a full-fledged inquiry, it’s worth emphasizing that in Kosovo operate a wide range 

of TV programs that which vary from national, private and commercial-oriented ones. There are 

three national televisions, respectively; the Kosovo Radio-television, KohaVision, and 21 Radio-

Television. almost all of them have their subsidiaries in Albania and other countries in the region. 

The viewership of  this wide range of televisions, is as follows; TV Klan Albania is watched by 31% 

of the participants of young age, Klan Kosova is watched by 25% of them, RTV21 by 15%; KTV by 

13%, whereas RTK, was followed by only 8% of the participants. (Russ-Mohl, 2010;90). This 

means that the young audience are mainly oriented towards the private and commercial televisions 

rather than the public ones. As far as the matter of informative news is concerned the national 

televisions are on the top of the ranking and are lined up as follows; KTV is followed by 59.6%, 

RTK followed by 44.3%, (it’s worth emphasizing that the participants that were asked from the 

questionnaire had the opportunity to choose more than one TV Program). According to the acquired 

data, there is witness a sort of incompatibility between the percentage of persons who follow the 

whole programs transmitted by the Television and the ones which is very low about 8% and the 

ones who follow the news is 44.3%, while the viewership of RTV21 is 24.6%. it is concluded that 

even though the other national TV’s tend to provide trustworthy information for the audience, they 

couldn’t manage to attain the quality and the viewership of RTK, which is remains the main source 

of information. Quality is the underlying factor that people are used to watching or following the 

news in RTK, while the other factor is that one which is closely related to the innovative issue, 46% 

of participants follow news only taking into account the innovative activities provided in the 

respective TV’s.  Curiosity is also an important factor, and as matter of fact 40.9% follow the news 

due to this fact. It has been come up to the conclusion that TV programs are mainly followed due to 

the issue of curiosity rather than that of quality. They are curious to listen the news sessions. Being 

objective is the third essential component that attracts viewership and audience, in other words 

unbiased news. When news sessions are qualitative they also provide trustful information for the 

audience, a incorporation of these factors enables the attainment of perfection and professionalism. 

The assessment of news is not focused only in visual clearance, but even in fluent performance from 

the side of moderator. (Bergstrom 2008).  It’s worth mentioning that the audience must be fostered 

to follow the TV news sessions by driving subtitles. The outcomes of the questionnaire concerning 

this components are as follow; 72% of the participants have admitted watching the evening news 

sessions, while 32.1% have admitted watching news in different time intervals. While the morning 

news were followed by 7% , the midday news followed by 5.9%. The  in-depth elaboration of this 

statistics has provided an important conclusion thatpeople are commonly used to seeing news during 

the evening. 
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Figure 1: Graphic coverage of the most watched TV channels 

 

The transmission of informative sessions  

There is a broad scope of private and commercial TV which provide a multifaceted amalgam of 

informative sessions, and which are continuously followed by audience. Their content is frequently 

comprised of news, debates, movies, sport, documentaries, chronics, reportages, entertainment etc. 

(Selimi 2016). Each of them is followed in different periods of time during the day.  Generally 

speaking the genre which evoked more audience is the one of movies with about 54%, followed by 

news with about 37% and debates 35%. Meanwhile the entertainment shows are followed by 29.6% 

of the participants. Documentaries have their own part of viewership, but don’t seem quite 

preferable compared to the other genres. The TV sport programs are followed by 17% of the 

participants, reportages by 7.3%, and chronics by 6.8%, and other TV genres by 14.6%. The 

political debates have exceeded the cultural and economic-oriented debates. The reportages are 

followed by 13.7%, while 19.1% of the participants don’t follow them at all. Meanwhile, 52% of the 

participants follow foreign reportages concerning global developments and 28.9% local reportages. 

This means that the vast majority of them follow all types of reportages wherever they come from. 

KTV is that sort of program that prioritizes sport and almost 193 participants 49.7% admit that has a 

leading role in this perspective. RTK is followed by 35.2%, and RTV21 22.3% however 52% of the 
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participants think that there is enough space, whereas 47.2% think that there is not enough space for 

this to exploit concerning this issue. 

 

 

Which is the objective of the news?  

The audience asks for qualitative and valuable news resources. According to this, it is concluded 

that quality is one of the underlying factors that persons opt for one TV program rather than the 

other. The data mentioned above witnessed underscored that RTK leaded the ranking of TV’s. So 

the news quality is closely related to the attendance of TV programs. 

 

 

Trustfulness of News  

Despite the fact that the young audience follows the news through the national TV’s, it has been 

proved that they are mostly oriented towards RTK, but still the trustfulness varies. 51.7% of 

participants partly trust the news that listen to the TV, whereas 37.3% totally trust their content. 

When it comes to unbiased news 61.5% of the participants admit that the evening news are 

trustworthy ones. Whereas 35.4%, believe or tend to have the insight that the midday news sessions 

are the most qualitative ones. The vast majority of participants admit that they perceive and get to 

know important information while following the news sessions. So 60% of them say that they 

imbibe new ideas and clues about the latest developments., 25.4% get to new facts and arguments 

about the current situations and events and only 13.9% of them think that it’s waste of time 

watching news. 

 

 

Conclusions 

Being aware that providing information for the audience plays a crucial role in society, the 

conveyance of the informative session among young people between 19-28 years old is of 

significant importance, so they may enjoy the right to informed and updated with the latest 

developments, news and events. According to the data which were obtained in this research and the 

answers taken from the participants of this questionnaire we have concluded in this points:  

1. The vast majority of them stay in front of TV;  

2. Their interest and points of view vary from one another;  

3. There is witness a sort of diversification in thoughts, insights and ideas when it 

comes to the issue of selecting the favorite informative sessions;  

4. Most of the participants have said confessed the opportunity to chose their 

favorite TV channel;  

5. Movies are the favorite genres;  

6. The evening are the most followed sessions;  

7. None of the national TV’s pays enough attention to the activities related to  
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Abstract. The new media are the newest platform serving the creation of a pseudo-environment that 

is desirable by the political factors in Kosovo. This paper elaborates the impact on the quality of 

political news of such reporting model that substitutes the principles of impartiality, objectivity, 

accuracy etc., with the ready-made news by the political actors. As the content analyses and semi-

structured interviews with journalists indicates, the traditional principles of journalism in covering 

politics have been reduced to transmitting in full the political statements, thus straying from the 

quest for the truth and from reporting on the political realities. By conveying unedited content 

generated by politics, the role of the new media is reduced to passive transmitters of political 

messages, lacking the gatekeepers and the relevance of the news.  

 

Key words: Kosovo, new media, politics, gatekeepers 

 

 

Introduction  

 
The new media category is now a part of the media landscape in Kosovo, a country still going 

through transition and unconsolidated democracy. These new media outlets call themselves news 

portals or online news agencies. Mostly, they appear to be web pages that publish information they 

qualify as news. However, this information follows a reporting model that mixes elements of a 

model based on the traditional principles of journalism with the editorial intentions of using the 

“networked public sphere” (Benkler, 2011) as a platform to convey powerful political messages. In 

a media environment where political activities are placed on the top of the hierarchy of news in the 

traditional media, the expansion of digital media has also expanded the space where politics is 

played (Couldry, 2012). However, the expansion of this space follows the “media logic” according 

to which, politics has managed to use the media to multiply the content determined by politics itself. 

The new media in Kosovo are not yet consolidated to act pursuant to the media logic that influences 

the determination of the political agenda. Although the digital revolution has increased the number 

of available news sources and has equipped journalists with new tools (Dominick, 2010), in the 

practice of Kosovo media, the opportunities provided by web 2.0 are not used to enrich the media 

content. The reporting model keeps some of the features of the models acquired by the mass media, 

which in general are characterized by focusing the attention on the most powerful political figure or 

protocol activities. Being pseudo-events, these “generate” the most important news. At a time of 

convergence, this model is further simplified by focusing the reporting on brief statements alone or 

by eschewing entirely the process of preparing the material to be published. In Kosovo’s media 

mailto:gjylije.rexha@ubt-uni.net
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landscape, news portals and the web presence of the traditional media are a new phenomenon and 

still in the process of brewing their identity, either as brands within the media system, or in the ways 

used for reporting and news writing.   

Given these shortcomings, they act as media that do not use the space provided by the web to 

promote contextualized journalism, which can bring a variety of potential benefits to the citizenry 

and to democracy, including more engaging reporting, more complete information, and news that 

better reflect the complexities and nuances of an increasingly diverse and pluralistic society (Pavlik, 

2001). This category of media suffers from the absence of thematic and content diversity but offer 

information that bears the features of news for a given social-political reality. They serve the 

quantity, which cause info-obesity (Scherer, 2011) but reduces quality journalism. Factualness, 

accuracy and completeness as the three most essential aspects of information quality in the news 

(McQuail, 1992) are lost inside a reporting model that excludes its traditional role of gatekeepers. 

This feature transforms them into passive actors within a communication process where the other 

actors, including the political ones, know and use strategies to channel towards political benefit the 

opportunities provided by the online platforms. Albeit being a country with a poor economic 

development, the media coverage of politics in Kosovo is moving from the tradition of election 

meetings into the more personalized communication via social networks and the use of online 

platforms to diffuse political messages. In a country of partial press freedom as Kosovo is assessed 

by international press freedom organizations (Freedom House, 2015)and within a political system 

where the media system serves the benefits of the political powers, new media also act as the 

scholars define: as megaphones of the political protagonists (Rus Mohl, 2010). The function of the 

new media in the service of the political actors does not have any essential difference compared to 

that of the traditional media. Their orientation towards politics and service towards the protagonists 

from several forces in power or in opposition is achieved through failure to observe the basic 

principles of the traditional journalist and reducing the role of the media as an actor in the political 

communication. Eschewing objectivity, impartiality, neutrality ensures political actors unlimited 

space to diffuse their discourse through this category of media too. They are deemed necessary to 

multiply the messages that are perceived of having an influence over the creation and dissemination 

for specific political forces and of the public opinion, especially at times of political instability and 

crisis, which in Kosovo, in the first decade of its functioning as an independent state in transition, 

occur often. 

 

 

Research Questions  

RQ 1: Which are the characteristics of the reporting model used by the new 

media – mainly named news portals – to cover the political developments in 

Kosovo? 

 

RQ 2: Are the traditional principles and values of journalism applied in the 

process of political coverage by the new media in Kosovo?  
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Methodology  

The method used to prepare this paper is content analysis. This method was selected as it establishes 

the grounds for a qualitative analysis and extraction of results that enable the determination of the 

characteristics of the reporting model and journalism principles used to cover the political 

developments. Quantitative measurements of the mentions of political protagonists or their presence 

in the information from any media outlet may provide superficial data that are not sufficient to 

analyze the integral elements of the reporting model, editorial policies and application of journalism 

principles. This paper reveals the presence of objectivity or lack thereof, neutrality, accuracy, 

balance, the search for the truth etc., as a result of an in-depth analysis of the content of subsequent 

and updated information on the same issue in the respective media outlet, or compared to other 

media within the same category.  

Since the paper is focused on political information, the selected period is the one where this type of 

information is widely present across all media outlets, including new media. Information bearing as 

main protagonists the politicians and political issues within the period of 29 August – 15 September 

2017 has been monitored. The determination for this specific period of time was made based on the 

intensity of political reporting due to political developments. The period includes the last week of 

the stalemate (crisis) after the early parliamentary elections, during which the winning coalition of 

the elections reached the agreement to govern with a smaller political subject, which was part of the 

rival coalition during elections. In the second ten days, the monitoring includes the media coverage 

of the government-forming process and of its activities in the first week of governing. This period 

was selected from among such period of political crisis that Kosovo has gone through in the recent 

years due to its time proximity with the period when this paper was being drafted, i.e. October 2017, 

the period of the recent post-election political crisis in Kosovo. The selection of this period provides 

an opportunity to also analyze the editorial policies of these media at the time where there was 

plenty of contradictory information going around, which makes the difference between the media 

outlets conveying credible information and those that are used as instruments for achieving political 

goals. 

Every day main stories were selected from the news category, from web pages that usually quote 

one another or the mass media in Kosovo. This method of selection is chosen due to the lack of 

independent statistical data on the media power of the news portals in Kosovo. Every day, five 

online media were monitored by establishing in chronological order the method used by them to 

cover the political events and protagonists. The monitored media outlets are: gazetaexpress.com, 

telegrafi.com, koha.net, indeksonline.com, lajmi.net and in certain instances, aktivpress.com.    

Another determining element for the selection is the division into two categories: traditional media 

news portals, and the ones that operate as separate media outlet. This categorization serves the 

comparative analysis about differences in the reporting model and observance of the journalism 

principles in the stories published online, which are a product of traditional media and of those 

prepared by new media staff. The goal of the comparative analysis of the sub-categories is to 

observe the convergence of the information from newspapers and radio and television in the Internet 

pages of these media outlets, and how the media product taken from the traditional media is further 

disseminated.  
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Findings  

 
Web 2.0 has given rise to new opportunities for bringing politics into the media highlight, and for 

increasing the number of ways how to report on politics. As scholars assess, the introduction of new 

communication technology results in a corresponding effect on the way officials and politicians 

communicate with the public. It changes the form and content of the communication (Hendricks, 

Denton, 2010). The conveniences created by technology to have access to sources and the 

profession of collecting and checking the information, have increased opportunities for journalists to 

increase the quality of reporting on matters of public interest. With these new possibilities, 

journalism is not becoming outdated but more complicated (Kovach, Rosenstiel, 2010). However, 

doing journalism requires adaptation with the new reporting circumstances, which in the 

professional context intertwine the storytelling skills with the enhancement of new techniques to 

find, select, and the challenge of determining what constitutes news at this time of information 

saturation. As specified by Pavlik, news is becoming much more fluid than in the past (Pavlik, 

2001) and new media are transforming how journalists do their work (Pavlik, 2009). 

In Kosovo, as a small country with a fragile democracy but with a young population (the average 

age of the population is 28.5 years old, according to data from the Kosovo Statistics Agency) 

transition has also engulfed doing journalism and the functioning of the media. From broadcasters to 

printed newspapers, information is moving into the online realm and the main media outlets have 

been caught in the challenges of the process that requires multitasking journalists capable of 

adapting professional reporting to the new techniques of disseminating information to increasingly 

fragmented audiences. In this market that still is not regulated from a legal perspective and which 

lacks standards or tradition of a media culture, the new media, with their capacity for speed in 

disseminating information are becoming important components of the media landscape and a source 

of information for the young population of Kosovo. The topics they report about vary from politics 

to sensationalism. During important political periods, the primary information comes from the 

political protagonists themselves, who are now getting adapted with the new ways of 

communicating online with the media and the constituencies.  

 

 

Pseudo Events Without News Value 

Recently, the trend in Kosovo as ascertained by the scholars is: politics is increasingly organized as 

a media phenomenon, planned and executed for and with the co-operation of the media (Dahlgren, 

2001). The political protagonists are getting adapted to the new opportunities brought by the digital 

media to expand the political arena (Couldry, 2012) thus transforming the way they communicate 

with the constituencies through personalized communication over social networks and by offering 

through their public relations offices material that is almost ready to be published. The main 

political subjects and their leaders are acquiring new strategies provided by the Internet to establish 

direct communication with the potential voters looking to maximize votes. Press conferences are 

being replaced by social network posts, which at the same time aim to reach their followers across 

these networks, as well as the media, which in their practice, handle such posts as public statements 

and relevant news sources. Along with this, the public relations offices and officers continue with 

the practice that aims to channel the media towards pseudo events that promote the leaders and 

subjects they represent. At times of election campaigns or political uncertainty, like the period this 

paper elaborates on, the political players intensify their engagement to ensure media and 

constituency support. They focus more of their energies on their media images; they are coming to 
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rely increasingly on public relations and polling experts (Moog, Sluyter-Beltrao, 2001). In relation 

to the new media, same as with the traditional ones, the increased political activity facilitates access 

to information but only on the surface. The media in Kosovo are at the stage where they look for 

models of reporting that would create a balance between the journalism values and the specifics of 

covering politics at the time when it is transforming the communication means with the citizens and 

the media. The new media are faced with such an amount of information from politics that at first 

sight offers news but without any news values, and respond to this reality with different reporting 

ways that are straying from the key traditional values of journalism.  

 

 

More Sources, Fewer Facts  

 
One-source news is the main feature of the political reporting method by the new media in Kosovo. 

In the realm of political news this feature is reflected by the production of news the main source of 

which is the statements from the political protagonists. Instead of using these opportunities to create 

a new media logic by which they would influence on the political actors, it suffices for the new 

media in Kosovo to play the role of a passive follower of political messages and communication. 

They transform into news items the longer pieces by political leaders, officials, members of the 

assembly etc., thus re-distributing certain content that has already reached the target audience(s) – 

the constituencies in the shape of a social network post. This already installed practice of complete 

re-posting of such messages (taken from Facebook, press releases, public statements etc.), without 

any editorial selection and without going beyond to search for the truth renders the media an 

accomplice in the  creation of a politically desirable pseudo environment. The ultimate criterion of 

information quality is the potential for audiences to learn about reality (McQuail, 1992) but this 

criterion loses ground by the practice of presenting opinions as facts. By failing to observe the 

journalism values while covering the “facts” presented in the opinions of the political actors, the 

new media in Kosovo are becoming platforms oriented towards the political usefulness to the 

detriment of the news value or to the detriment of the usefulness for the audience that needs to learn 

about the reality. “Production” of such news increases the relevance of the political protagonists 

who have mastered the strategy of “imposing” themselves to the media through their willingness to 

make statements, within a scheme that narrows down the communication and decreases the 

relevance of the media. The group of politicians who constantly give opinions “produces” news 

whereas the media assist them to increase the value of their opinions by dimming the power that in 

practice they can have by searching for stories at a time where multiple sources of information exist. 

The possibilities offered by technology for potential sources are not used as preparation of news is 

based only on the most superficial sources that are easily accessible. As such, they are all the same 

and the media product of one outlet becomes the product of all of them. The practice of copy-

pasting news expands from one outlet to another within a few minutes and in most cases, involves 

the copying of the entire story. Therefore, they do not serve the expansion of communication and 

increased knowledge of certain topics but rather influence on strengthening the position of the 

political protagonists who are the most vocal in the public opinion with their positions.  

 

 

The Mixed Picture of Objectivity and Impartiality  

The tendency to adapt the consolidated model of reporting based on the journalism values and 

principles through its simplification into sources that are easily accessible is reflected in the overall 
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quality of the news. The method of reporting that is being consolidated in this category of the media 

is a mix of elements stemming from the traditional principles of journalism that are lost within the 

structure of the news item (story) filled with the positions of the author and editor. The debatable 

principle of objectivity as a concept with ambivalent status (McQuail, 1992), which in essence 

requires the journalist to disseminate news without being influenced by his beliefs and without any 

personal comments or observations is fading in the new media reporting. The new media transmit a 

variety of ways how to write news, from those that are a faithful re-posting of political messages to 

the stories filled with comments by the author and reinforced by the editorial position of the media 

outlet even right from the title. The author’s comments replace the position held so far by accuracy, 

a principle that media scholars place among the basic and common values of journalists regardless 

of the differences between the press, broadcast and online media (Dominick, 2010). The absence of 

checking the information and achieving news accuracy is compensated by the position of authors 

and editors thus conveying to the recipients a mixed message that reduces the quantity and quality 

of basic information on the reported event. This reporting feature appears in several ways depending 

on the media that posts. In certain cases, comments within the news item serve to support or attack a 

certain political player or the subject s/he represents. In other cases, the support or attacks are 

conveyed through the editorial message in the title, regardless whether the title is in complete 

contradiction with the information contained within the text. In other cases, the loss of objectivity 

becomes loss of impartiality. The reporter and the media are not guided by the requirements to keep 

the distance and do not limit themselves to the opportunity to take sides when there are two or more 

positions on the matter being reported. In caseswhen partiality appears to be a visible component 

whereas in others it is achieved through prioritizing dissemination of information about certain 

political protagonists or subject. By selecting and prioritizing dissemination of information about 

certain subjects and protagonists and by leaving aside dissemination of information about their 

political rivals, partiality serves the support to the favored party. However, this line is interrupted by 

the “copy-past practice” of taking information from one another. The speed by which the online 

media outlets multiply the information they take from one another, without any selection, 

verification or editing the text, results in news items that contradict editorial policies in relation to 

the political actors. The perception of balance, as a component of impartiality, created in such 

situations, is superficial and reflects the consequences of the absence of gatekeepers and of 

consolidated editorial standards. 

 

 

The Consequences of Reducing the Role of the Gatekeepers 

Shortcomings in the editorial policies and in the manner of reporting about politics are noticed not 

just in the fluctuations in the application of the journalism principles but also in the adaption of texts 

and language to be suitable for online media. The way how information about these media is 

adapted into content proves that they still have not consolidated a storytelling way that is also in 

compliance with the Albanian language standards and the professional journalism principles of 

news writing. In the content and editorial aspect, the shortcomings are noticed in the structure of 

stories and techniques of adapting the stories for the online reader. In their structure, the texts 

mainly follow the requirement of stating matters briefly. However, they suffer from lack of clarity, 

which is a consequence of lack of facts in these stories. In cases of texts prepared based on political 

statements or press releases from the political actors, the information becomes as Dominick 

described – more painful than useful. 

The shortcomings created by the reduction of the editor’s role in the process of content creation and 

by the use of the copy-paste technique from one media outlet to another are particularly noticeable 

in cases when the portals re-publish texts from online pages of traditional media. In search for new 
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audiences, the traditional media (newspapers, radios and TV stations) have created their own web 

pages where they publish information prepared by the traditional media news room. The political 

information in these web pages is either in its original form as published/broadcast in the traditional 

media, or is adapted as news or as blurbs (teasers) to lead the reader to the original article in the 

traditional media. In their practice, these online news portals take the information from the 

traditional media in their original form. The professional “trap” is a result of the copy-paste 

technique with the third category of information in the traditional media. The blurbs and teasers are 

transformed into fragmented information that is published as news but contains no news. Detached 

from the reference about the original story it appears as a disorienting piece of text that offers ne 

answers to the elementary questions in the reporting process. Even this element in the practice of the 

functioning of the new media raises issues about the role of the editor in chief to select information 

and adapt the content of a text with the journalism standards. In this category of the media, the role 

of the editor as a gatekeeper is reduced and this is reflected in the overall quality of news. The 

professional shortcomings ascertained in the monitoring process are related to the reduction of the 

main “links” responsible for the information quality. The absence of checking, accuracy, 

inconsistency between titles and content, and even the absence of ethical standards in the inciting 

language or hate speech used, reflect problems that would find adequate solutions in the hierarchy of 

traditional editorial boards at the level of editors. The reduction of their role transforms these media 

outlets into channels that are entirely open to external influence, in particular political influence. 

With their aim to maximize the political-media influence, politicians seek channels that would 

disseminate their product without any obstructions and without going through the control filters 

about its compliance with the ethical-professional standards of journalism.    

In the practice of the functioning of the new media in Kosovo the differences in these issues are 

noted when comparing the new media, which are platforms of the traditional media or which have 

been established by journalists with experience in the traditional media, and the new portals. From 

this monitoring it results that the former preserve the traditional principles of journalism, especially 

in the realm of information with social and political importance. They are distinguished for self-

control and preservation of ethics, whereas the new portals become channels that echo vulgar, 

insulting and hate speech that is used by the politicians; they offer more context and background 

about information of political importance; they follow the process of checking the information, and 

have equally critical approach towards all rival parties in the political process.  

 

 

Conclusions  

The political communication in Kosovo is going through a period of transformation and adaptation 

of its players from the traditional means of reaching to the citizens towards the online platforms. 

The transformation how communication is made is still unconsolidated and consequently, politics 

and media appear to be players searching for new strategies that would increase the channels of 

communicating political and media messages. While politics is following the trend of replacing 

meetings, press releases etc., with posts across social networks and a proliferation of information 

ready to be published by their public relations offices, the media are expanding their platforms of 

offering news into the unlimited realms of web 2.0. The technological changes have pushed the 

media to search for new ways to adapt the reporting process. Among the media in Kosovo, this 

process is still a nascent one. The search for new ways is mixed with elements of the consolidated 

principles of journalism and the necessary modifications as a result of the adaptation with the new 

technologies create quantities of information which does not necessarily imply an increase of its 
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news value. In spite of an increase in the number of potential sources and multiplication of media 

channels, the news offered by the new media are mainly one-sourced and a reproduction of the 

information made ready by the political protagonists. The speed of conveying information does not 

manage to substitute the value of the principle of accuracy and of the process of fact-checking.  

Straying from these principles has expanded into the other journalism principles too. The already 

debatable principle of objectivity and its components are lost inside a reporting method where the 

positions of parties are represented as fact. The intention is to substitute the void created by the 

process of searching for direct facts with the individual opinions of the author, which, similarly with 

the statements of the politicians, are presented as fact. These reporting techniques lose the 

component of impartiality and neutrality. Although in surface it seems as if impartiality is achieved 

through updating information, it loses ground from the direct involvement of the reporter/media as a 

party in the news structure.  

In general, the new media in Kosovo apply only elements of the traditional principles of journalism, 

and in the meantime have not yet consolidated new reporting ways, which would be qualified as 

characteristic for the reporting model adapted for the online platforms. Straying from the 

consolidated journalism principles transforms them into channels that are open to any external 

influence, in particular to the strategies for expanding the audiences in the receiving end of the 

political messages. 
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Abstract. The Internet is a network that consists of millions of private, public, academic, business 

and government networks, both local and global, linked by a wide array of electronic, wireless, and 

optical networking technologies. By increasing the use of the Internet and the creation of computer 

networks has increased the significance of what is called "internet language". Since the internet 

gives space for free expression to everyone, this working paper aims to give examples and to reveal 

the fact that this freedom has been misused in the name of freedom of expression through hate 

speech, defamation and prejudice expressed through comments. Although there is not yet a 

mechanism that identifies hate speech and forbids its use, laws and institutions should be taken more 

seriously with the language used in social networks by creating a mechanism that helps prevent and 

identify this language. 

 

Key words: internet, hate speech, slander, comments, social networks 

 

 

 Introduction 

The Internet is a network that consists of millions of private, public, academic, business and 

government networks, both local and global, linked by a wide array of electronic, wireless, and 

optical networking technologies. By increasing the use of the Internet and the creation of computer 

networks has increased the significance of what is called "internet language". Since the internet 

gives space for free expression to everyone, this working paper aims to give examples and to reveal 

the fact that this freedom has been misused in the name of freedom of expression through hate 

speech, defamation and prejudice expressed through comments. Although there is not yet a 

mechanism that identifies hate speech and forbids its use, laws and institutions should be taken more 

seriously with the language used in social networks by creating a mechanism that helps prevent and 

identify this language. 

 

 

Global Village 

 
Now, it's easy to understand what Mc Luhan meant by saying that, the village is a good analogy to 

the internet world because people living in a village think that they know what's going on and are 

familiar with physical dynamics. 
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The common language of this village is the language called "internet language". The reality is that 

they know very little and understand even less. It is a "global village", but more than McLuhan 

predicted. The most devastating people in a village are the gossipers. They distort information and 

destroy people. 

97In a global village, the most important media are gossipers. It is not the real world, nor a good 

approximation of it. It's the world that users want you to trust. 

The internet makes more information available to more people, but makes it more difficult to 

determine its validity.  

 

 

News language on portals 

Internet is one of the greatest successes of the social media revolution, through the creation of large 

networks that share identities, entertainment, information and ideas among themselves. These media 

have now become the real spaces of opinion-making, which in the print and electronic media still 

remain a “tool”, a politics in the hands and minds (in number) of analysts. In this network you can 

not avoid irresponsibility of some people and this makes the social media a scary and turbulent sea. 

Internet is so big, so powerful and meaningless, that for some people, this is a complete replacement 

of life. 

Having such a great impact on people and since it gives space to free expression to everyone, not 

rarely, reality gives us examples that this freedom has been misused in the name of freedom of 

expression, through hate speech, slander and prejudice, expressed through comments. 

 

 

"Delfi AS" case 

Such a case of misuse of this freedom comes from "Delfi AS", an important news portal in Estonia. 

In January of 2006, the portal published an article, considered honest and unbiased, in which, it 

informed that a ferry company was planning to destroy ice bridges, which were created by freezing 

sea water during the winter and which are passable for heavy vehicles, in order to secure its own 

transport bussines for passenger and freight ferries even in winter. 

98The article attracted many comments, 20 of which were threats and calls for violence against the 

main owner of the company, identified with initials L. Some of the comments openly demanded to 

beat and kill L. 

After that, L asked the company to delete these comments and pay him a certain amount of money 

as a compensation for the damage. Delfi deleted the comments, but refused to pay the required 

amount as a compensation. 

                                                                 
97Opinioni.al (2016), “Fshati global” në epokën e informacionit, sfida për të ndarë të vërtetën nga 

mashtrimi [online]http://opinion.al/fshati-global-ne-epoken-e-informacionit-sfida-per-te-ndare-te-

verteten-nga-mashtrimi/ (30.06.2017) 
98Lapsi.al (2016),  “Projektligji Bregu, riciklim i përpjekjes së qeverisë për të censuruar median” 

[online]http://www.lapsi.al/lajme/2016/10/22/projektligji-bregu-riciklim-i-p%C3%ABrpjekjes-

s%C3%AB-qeveris%C3%AB-p%C3%ABr-t%C3%AB-censuruar-median#.WTkeuGiGPcs 

(30.06.2017) 
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 L. complained to the Estonian courts, who considered the appeal fair and held Delfi responsible for 

not issuing threatening and inciting statements of violence against L and symbolically sentenced the 

portal to the sum of 320 euros. After this, most of the portals and different websites have closed the 

possibility of comments. This is done because of insults and direct threats to certain people, 

mentioned in the articles, for which, relevant portals hold the responsibility. 

Therefore, it is said that the news end in the last comment, and not wanting to take responsibility, 

portals have closed the possibility of comments, however, despite this, these media have expanded 

their activity into social networks, like: Facebook, Twitter, Instagram, etc., which give to the people 

the opportunity of commenting again, but this time, everyone from their personal profiles, as a way 

of removing the responsibility from themselves. 

With successive terrorist attacks, which are taking place in different parts of the world, particularly 

in Europe, recently, offensive and threatening statements have become more frequent and are 

inciting even more mass hatred.  

 

 

The case of hate speech, used after the terrorist attacks in France and 

Belgium 

99As a concrete example of such an impact are comments made after the terrorist attacks in Paris, 

Brussels and Nice. Only a few hours after the respective attacks, the "#killallmuslims" hashtag, 

became the third phrase most commonly used in Spain and in many other parts of the world, 

deepening even more the crisis of refusing refugees across european countries and also causing 

hatred and Islamophobia among people.  

 

 

Cases of hate speech use, due to sexual orientation 

Another international case that shows the importance and impact that can have the comments of 

ordinary people in social networks is the case of transsexual Carla Antonelli, who as a member of 

the Madrid Assembly, received death threats via Twitter, just because of the protection of LGBT 

community rights. 

  

Related to this topic, in September of 2016, football referee, Jesus Tomillero, also president of the 

association "Contra la LGBTFobia", in sport, received death threats on Twitter, just because he was 

the first and only male athlete in Spain that was openly self-declared as homosexual.  

 

 

                                                                 
99Ajuntament.barcelona(2016), [online]  http://ajuntament.barcelona.cat/bcnvsodi/wp-

content/uploads/2017/02/Informe_discurso-del-odio_ES-en-GB.pdf 
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The case of physical violence against Arbana Xharra 

As in many countries of the world, there are also many cases of threats and humiliations through 

comments in Kosovo. Such a case, which shows best the power of the internet and the words 

distributed through it, is the case of former journalist, now a member of PDK, Arbana Xharra. 

Xharra was in journalism for 17 years and after that, she made a sudden decision to join the party 

she had repeatedly criticized during her work as a journalist. After this decision, she said she had 

had a very difficult journey with all her followers, but mostly, with journalists who once were her 

colleagues. 

A few days after making the decision to adhere to PDK, Xharra became the victim of a physical 

assault, which for some analysts, is considered to have been caused or at least influenced by hate 

speech and insult to her. 

Regarding this case, the former well-known journalist, who is very active on Facebook said that 

there were many insulting and threatening words in various comments.  

"I have received threats on social networks, but never at this level," Xharra said. 

 

100Arbana Xharra was beaten near her apartment in Pristina after returning from a TV debate in 

Tirana. He was treated at the University Clinical Center of Kosovo, where she received medical help 

and after that, was issued for further treatment at home. 

The physical attack on the PDK member, Arbana Xharra, from unknown people, has also 

been reported on the worldwide media.  

The case of Fahri Musliu 

101Long time ago, a croatian portal reported that Kosovo's well-known journalist, Fahri Musliu, 

was the biological father of Serbian Prime Minister Aleksander Vucic, based on the similarity of 

these two people, the article says in this portal, adding also the fact that in the past, journalist Musliu 

and mother of Serbian Prime Minister, had worked together on the Serbian Public Television (RTS). 

Later, journalist Musliu made a post where he reacted and denied categorically the fact that he could 

be the father of the Serbian Prime Minister.  

 

In order to promote a tolerant and democratic society in Kosovo through respect of 

international standards of human rights and freedom of expression and for the prevention of the 

language of Defamation and Insult, the Parliament of Kosovo adopted the following Civil Law: 

 

 

CIVIL LAW AGAINST DEFAMATION AND INSULT  

 
The objective of this law is to regulate civil liability for defamation and insult while ensuring:  

                                                                 
100http://telegrafi.com/?s=ArbanawXharra (30.06.2017) 
101http://zeri.info/aktuale/3068/fahri-musliu-e-njoh-nenen-e-vucic-por-nuk-jam-babai-i-tij/ 

(11.07.2017) 
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a) the right to freedom of expression, as guaranteed by the Constitutional Framework on 

Provisional  

Self-Government in Kosovo (UNMIK Regulation 2001/9 dated 15 May 2001) and the European  

Convention for the Protection of Human Rights and Fundamental Freedoms;  

 

b) that the rules relating to defamation and insult do not place unreasonable limits on freedom of  

expression including and the publication and discussion of matters of public interest and  

importance;  

 

c) effective and appropriate compensation for persons whose reputation was harmed by defamation  

and insult;  

 

d) the essential role of media in the democratic process as public watchdogs and transmitters of  

information to the public.  

 
 

The terms used in this Law have the following meaning:  

 

Defamation shall mean the publication of a untrue fact or statement and the publisher knows or  

should know that the fact or the statement is untrue, the meaning of which injures the reputation 

of another person. Insult shall mean the statement, behavior, or publication of a statement directed at 

another person that is humiliating. 

 
 

MEASURES FOR PROTECTION FROM DEFAMATION AND INSULT  

 

Article 4 

Action against Defamation and Insult  
 

 

1024.1. A person has the right to demand to stop the defamation and insult and to demand that it 

will not be  repeated in the future, the refutation of defamatory or insulting information concerning 

his/her person  and compensation for moral and material damage caused by the defamation and 

insult, through a court  proceeding, unless one of the exemptions to liability is established in 

accordance with this Law.  

 4.2. If defamation and insult is made through a mass medium, compulsory, it shall be refuted in the  

same mass medium and be given the same prominence. The refutation shall be published within 

eight  (8) days of receipt of the relevant demand in the case of daily newspapers on the same page 

where the  defamation and insult was published, in the next issue of a periodical or a telegraph 

                                                                 
102gzk.rks-gov.net (2016), LIGJI CIVIL KUNDËR SHPIFJES DHE FYERJES  [online]  

https://gzk.rks-gov.net/ActDocumentDetail.aspx?ActID=2503 
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agency and within  eight (8) days in the same manner or at the same time of day in case of broadcast 

information.   

 4.3. Where the defamation or insult identifies a child, the parent or legal guardian may initiate 

the procedure against defamation and insult before the competent court according to this Law.  

4.4. Where the defamatory or insulting information identifies a deceased person, the first-degree heir 

of  that person may initiate the procedure against defamation and insult before the competent court  

3 according to this Law, under the condition that the defamation and insult caused harm to the 

reputation  

of the heir.  

 
Chapter III  

 

RESPONSIBILITY  

 

Article 5 

Responsibility for Defamation and Insult  

 

 

5.1. A person is responsible for defamation or insult if he/she made or disseminated the 

expression of  

defamation or insult, unless one of the exemptions to liability is established in accordance 

with this Law.  

 

5.2. For defamation or insult made through media outlets the following may be held 

jointly or individually  

responsible: author, editor or publisher or someone who otherwise exercised control over 

its contents.  

 

5.3. Where the defamation or insult relates to a matter of public concern or the injured 

person is or was  

a public official or is a candidate for public office, there may only be responsibility for 

defamation or  

insult if the author knew that the information was false or acted in reckless disregard of its 

veracity.  

 

5.4. Public authorities are barred from filing a request for compensation of harm for 

defamation or insult.  

Public officials may file a request for compensation of harm for defamation or insult 

privately and  

exclusively in their personal capacity.  

 

 

Article 7  

Reasonable publication  
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No one  shall be liable for defamation and insult for a statement on a matter of public 

concern if they  

establish that it was reasonable in all the circumstances for a person in their position to 

have  

disseminated the material in good faith, taking into account the importance of freedom of 

expression  

with respect to matters of public concern to receive timely information relating to such 

matters.   

Press Council of Kosovo and its Code 

 

Although it has no executive role and power, however, in attempting to regulate the 

function of the print and online media and to regulate itself, the media have created a self-

regulatory institution, which is known as the "Press Council of Kosovo", in which are 

members almost all printed and online media of Kosovo. 

 

Press Council of Kosovo is a self-regulatory body founded for and by the print media 

sector in Kosovo. Its mission is based on the convictions of the Press Code of Kosovo.  

"Freedom of speech, the right of citizens to be duly and completely informed and the 

respect for the Press Code of Kosovo are the foundations on which the Press Council is 

founded. The aim of Press Council of Kosovo is to protect the citizens from false 

information and the journalists from baseless complaints", is written in this Code. 

 

103The Kosovo Press Council Code includes: 

 General Provisions 

 Reporting the Truth 

 Encouraging and hate speech 

 Right to respond 

 Persons charged with criminal offenses 

 Protection of children and minors 

 Corruption and Bribery 

 The authors' rights 

 Advertising and sponsorship 

 Guidelines for Online Journalism 

 
This function is also covered by UNMIK Regulation 2000/36, section 2.2, on the conditions of print 

media in Kosovo (Press Council of the Media, Code of Conduct for Electronic Media). (KMSH 

Brochure, 2016) 

 

                                                                 
103Brochure KMSH,(2016). 
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Although there is not yet a mechanism that identifies hate speech and forbids its use, laws and 

institutions should be taken more seriously with the language used in social networks, by creating a 

mechanism that helps prevent and identify this language.  

 

  



89 

 

References: 

1. Gazetadita.al (2016),  A po e prish interneti gjuhën shqipe?  http://www.gazetadita.al/a-

po-e-prish-interneti-gjuhen-shqipe/  (29.06.2017) 

2. Opinioni.al (2016), “Fshati global” në epokën e informacionit, sfida për të ndarë të 

vërtetën nga mashtrimi [online]http://opinion.al/fshati-global-ne-epoken-e-informacionit-

sfida-per-te-ndare-te-verteten-nga-mashtrimi/  (30.06.2017) 

3. Lapsi.al (2016),  “Projektligji Bregu, riciklim i përpjekjes së qeverisë për të censuruar 

median” [online]http://www.lapsi.al/lajme/2016/10/22/projektligji-bregu-riciklim-i-

p%C3%ABrpjekjes-s%C3%AB-qeveris%C3%AB-p%C3%ABr-t%C3%AB-censuruar-

median#.WTkeuGiGPcs  (30.06.2017) 

4. Ajuntament.barcelona(2016),  http://ajuntament.barcelona.cat/bcnvsodi/wp-

content/uploads/2017/02/Informe_discurso-del-odio_ES-en-GB.pdf  (01.07.2017) 

5. http://telegrafi.com/?s=ArbanawXharra  (30.06.2017) 

6. gzk.rks-gov.net (2016), LIGJI CIVIL KUNDËR SHPIFJES DHE FYERJES  

https://gzk.rks-gov.net/ActDocumentDetail.aspx?ActID=2503 

7. http://zeri.info/aktuale/3068/fahri-musliu-e-njoh-nenen-e-vucic-por-nuk-jam-babai-i-tij/  

(11.07.2017) 

8. http://www.gazetaexpress.com/lajme/a-eshte-shqiptar-kryeministri-i-serbise-

51867/?archive=1  (11.07.2017) 

 

  

http://www.gazetadita.al/a-po-e-prish-interneti-gjuhen-shqipe/
http://www.gazetadita.al/a-po-e-prish-interneti-gjuhen-shqipe/
http://opinion.al/fshati-global-ne-epoken-e-informacionit-sfida-per-te-ndare-te-verteten-nga-mashtrimi/
http://opinion.al/fshati-global-ne-epoken-e-informacionit-sfida-per-te-ndare-te-verteten-nga-mashtrimi/
http://www.lapsi.al/lajme/2016/10/22/projektligji-bregu-riciklim-i-p%C3%ABrpjekjes-s%C3%AB-qeveris%C3%AB-p%C3%ABr-t%C3%AB-censuruar-median#.WTkeuGiGPcs
http://www.lapsi.al/lajme/2016/10/22/projektligji-bregu-riciklim-i-p%C3%ABrpjekjes-s%C3%AB-qeveris%C3%AB-p%C3%ABr-t%C3%AB-censuruar-median#.WTkeuGiGPcs
http://www.lapsi.al/lajme/2016/10/22/projektligji-bregu-riciklim-i-p%C3%ABrpjekjes-s%C3%AB-qeveris%C3%AB-p%C3%ABr-t%C3%AB-censuruar-median#.WTkeuGiGPcs
http://ajuntament.barcelona.cat/bcnvsodi/wp-content/uploads/2017/02/Informe_discurso-del-odio_ES-en-GB.pdf
http://ajuntament.barcelona.cat/bcnvsodi/wp-content/uploads/2017/02/Informe_discurso-del-odio_ES-en-GB.pdf
http://telegrafi.com/?s=ArbanawXharra
https://gzk.rks-gov.net/ActDocumentDetail.aspx?ActID=2503
http://zeri.info/aktuale/3068/fahri-musliu-e-njoh-nenen-e-vucic-por-nuk-jam-babai-i-tij/
http://www.gazetaexpress.com/lajme/a-eshte-shqiptar-kryeministri-i-serbise-51867/?archive=1
http://www.gazetaexpress.com/lajme/a-eshte-shqiptar-kryeministri-i-serbise-51867/?archive=1


90 

 

Power-broking from Brussels: Serbia, Kosovo Tensions Flex 
the EU's Foreign Policy Prowess 

Ismet Hajdari1 

1South East European University (SEEU) Ilindenska 335, Tetovo 1200, Macedonia 

(FRY) 

ih21394@seeu.edu.mk 

AbstractThe attractiveness of being a member of the EU for countries outside the Union has 

enabled the Union to begin demanding from candidate countries that they solve the problems they 

have with others, in particular their neighbours. Thanks to the appeal of its enlargement and 

conditionality as its main tool, the EU has started to play the role of a power brokering the rest of 

non-EU Europe. Particularly, the Brussels-guided dialogue between Kosovo and Serbia since March 

2011 with the main goal of “normalizing” relations between the two has seen the EU shift to an 

authentic peacemaker. By applying a comparative study as well as deductive, partial analysis of 

official documents, the paper will argue that had it not been for the conditionality that the EU 

exercises towards Kosovo and Serbia, the relations between these two countries today would 

constitute a deep and frozen crisis. It will prove that the enlargement possesses in itself an extremely 

high potential not only to force candidate and aspiring countries for EU membership to implement 

European values, but also to constrain them in solving the problems and crises of bilateral and 

regional nature before getting a ticket for entry into the Union.  

 

Keywords: EU, enlargement, Kosovo, Serbia. 
 

 

Introduction 

Before starting its wider expansion through Central and Eastern Europe after the fall of the Berlin 

Wall in 1989, the European Union considered the process of enlargement with new members mainly 

as an effective tool to promote internal reforms in EU candidate. This practice took a new form after 

the fall of communism and the codification of the enlargement criteria in Copenhagen in 1993, with 

the prospect of former communist countries gaining membership.  

The attractiveness of being a member of the EU for countries outside the Union and their readiness 

"to do as they are told by Brussels" in order to join the European family has considerably increased 

the EU’s influence and its room for manoeuvre in the rest of Europe out of the EU-territory. It has 

enabled the Union also to begin insisting from candidate countries to solve the problems they have 

with others, in particular, their neighbours, before becoming an EU member. Thanks to the appeal of 

its enlargement, rather than “foreign policy” in classical terms, the EU has started to play the role of 

a power broker, managing crises and unresolved issues outside the Union and legitimising itself in 

the role of a peacemaker outside the borders of its common area, respectively in the rest of non-EU 

Europe.  



91 

 

During the early 2010s, the enlargement process for Serbia and Kosovo foresaw a Brussels-managed 

dialogue as a condition for accession negotiations, effectively plunging the EU in new and 

uncharted territory very different from its incipient goals – that of a power broker and negotiator, 

where the enlargement process once used for the aligning of political and economic interests could 

now serve as a tool for exercising EU diplomacy and the untangling of post-conflict disputes. EU-

mediated negotiations between Kosovo and Serbia104 have been taking place in Brussels since 

March 2011 with the main goal of “normalizing” relations between the two. By attempting to 

convince Kosovo and Serbia to solve the tense day-to-day disputes that characterize their 

relationship and making heavy use of the conditionality principle of “stick and carrot,” the EU has 

shown that its policy of enlargement can also be successful when it has been placed in the service of 

the Union's foreign policy. Although still not over, the negotiations between Kosovo and Serbia 

have proved that enlargement itself can be used as a medium for resolving issues that are not strictly 

EU-related, but burden relations between EU candidate countries and potential candidates, and in 

the long term can have a negative on European security as a whole. In this way, the transformative 

power that the enlargement process provides to the EU over candidate countries has increased the 

political potential of the Union, in a way that other more “typical” power brokers such as the United 

Nations have been unsuccessful at achieving mainly due to their impotency in provoking real 

change in the countries and conflicts they are involved in.  

This article intends to elucidate that -- if the binding power of the EU enlargement and its 

conditionality had not been used in the case of these two countries -- they would not have met 

voluntarily and discussed the disputes between them even though citizens on both sides continue to 

have a desperate need for such a thing. The paper, thus, aims to prove that the enlargement 

possesses in itself an extremely high potential not only to force candidate and aspiring countries for 

EU membership to reform themselves and implement European political, economic and legislative 

values, but also to constrain them in solving the problems and crises of bilateral and regional nature 

before getting a ticket for entry into the Union.  

 

 

 A short overview of Kosovo-Serbia negotiations under EU mediation  

Negotiations between Kosovo and Serbia with EU mediation started in March 2011. At the 

beginning, they have had the character of technical negotiations for resolving bilateral disputes on 

the ground, which even twelve years after the Kosovo war have been preventing elementary co-

operation between the two states. Technical negotiations at EU headquarters in Brussels were led by 

                                                                 
104It has been the first negotiations between Pristina and Belgrade after the declaration of 

independence by Kosovo on February 17, 2008, respectively after the 1998-1999 war between the 

ethnic Albanian guerilla and Serbian security forces. Serbia has not recognized Kosovo's 

independence and had requested an advisory opinion on the issue from the International Court of 

Justice (ICJ). Following the decision of the ICJ in June 2010 that the declaration of Kosovo's 

independence was not against international law, Serbia and the EU presented in the same year to the 

General Assembly of the UN a draft resolution on launching negotiations between the two parties to 

resolve the outstanding issues between Kosovo and Serbia. The UN resolution was adopted on 9 

September 2010 (http://www.un.org/press/en/2010/ga10980.doc.htm), but the beginning of the 

dialogue was postponed for the spring of 2011 due to early elections in Kosovo in the winter of 

2010. 
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senior government officials from both sides and they have been developed through seven rounds 

held in Brussels from March to October 2011. Negotiations were not easy. With an active and often 

compelling EU diplomacy, the parties have been persuaded to achieve much that was not even 

imaginable before their beginning, such as recognizing ID cards of the Republic of Kosovo by the 

border authorities of the Republic of Serbia or Serbia's disengagement from preventing Kosovo to 

join regional initiatives or to move towards the EU. 

 
Technical negotiations between Kosovo and Serbia have been transformed into political 

negotiations later when the prime ministers of the two countries have begun to take part in them. 

None of the parties has published or arranged in an accessible way the agreements reached in 

Brussels. Such a lack of transparency may serve as the next testimony to the lack of readiness of 

each party to expose these agreements and their content to the public scrutiny. 105 The successful 

resolution of a series of open issues between the two parties, which over a decade have burdened 

and blocked the relations between the two states, has also created room for launching political 

dialogue between the two parties at a higher level as further issues on the negotiating agenda 

required greater "negotiating power" than the "technical" negotiators had. So, without concluding 

technical negotiations, Kosovo Prime Minister Hashim Thaçi and Serbian Prime Minister Ivica 

Dačić met on October 19, 2012 in the presence of EU foreign chief Catherine Ashton for the first 

time in the history of two states, opening the series of their ten consecutive meetings, which ended 

with the conclusion of the Brussels Agreement on 19 April 2013.106 Thaçi and Dačić's meeting was 

also the first meeting of the two countries' prime ministers after the Kosovo war 1989-1999. In 

addition to the importance of solving one of the biggest political disputes in Europe, achieving the 

highest possible political profile in the negotiations between Kosovo and Serbia also have had 

symbolic importance, because both prime ministers were actively involved in the Kosovo war: 

Thaçi as the political representative of the Kosovo Liberation Army (KLA), while Dačić as one of 

the prominent spokesmen of the regime of former Serbian President Slobodan Milosevic. 

 

                                                                 
105The record of agreements reached between the two parties by June 2017 was prepared by the 

author of the paper and is based on the verbal pronouncements of the Kosovar and Serbian 

negotiators: 1. Agreement on freedom of movement across the border (with which Serbia partially 

has recognized personal documents of the Republic of Kosovo); 2. Agreement for submission of 

copies of civil registers and cadastres; 3. Agreement on mutual recognition of university degrees; 4. 

Agreement on the recognition of Kosovo customs stamps by Serbia; 5. Agreement on the 

suspension of trade embargoes; 6. Agreement on integrated management of common border 

crossing points; 7. Agreement on representation of Kosovo in regional organizations; 8. Agreement 

on exchange of liaison officers between the two countries; 9. Agreement for the establishment of the 

multi-ethnic police unit in Kosovo for the protection of Serbian cultural heritage; 10. Agreement for 

establishment of a working group for the feasibility study of the Pristina - Nish highway; 11. 

Agreement for the establishment of the Special Fund for the North of Kosovo; 12. 

Telecommunication agreement; 13. Agreement on the justice system in the north of Kosovo and the 

extinction of Serbia's parallel structures ("civil defence"); 14. The reciprocity agreement on 

registration plates; 15. Energy agreement; 16. Agreement for full revitalization of the Mitrovica 

Bridge and main road in northern Mitrovica. 
106The full content of the Brussels Agreement is part of the Law No. 04 / L-199 on the ratification 

of this agreement, which the Kosovo Assembly approved on 27 June 2013: http://gzk.rks-

gov.net/ActDocumentDetail.aspx?ActID=8892 

http://gzk.rks-gov.net/ActDocumentDetail.aspx?ActID=8892
http://gzk.rks-gov.net/ActDocumentDetail.aspx?ActID=8892
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In the period from October 2012 to April 2013 and with the mediation of than EU foreign chief 

Catherine Ashton, a total of 10 meetings between Thaçi and Dačić were held in the form of bilateral 

meetings or plenary sessions.107 Negotiations were kept behind closed doors, were not easy for 

both prime ministers and were over consuming. Based on the public appearances of the negotiators 

at home and in front of their public, it was seen that they did not possess the true political will and 

sincere readiness to negotiate as they presented the entire process as mandatory and justified it as a 

result of international pressure.108 Following the arrival of the Brussels Agreement in April 2013, 

Kosovo and Serbia's prime ministers have continued to meet with EU mediation not only with 

regard to new issues but also to implementing this agreement. Unofficially, it is said that the multi-

year negotiation process between Kosovo and Serbia is planned to be crowned in the end with the 

signing of a reconciliation treaty between the two former foes. It is not excluded that a modus of 

Kosovo's "soft recognition" by Serbia would be achieved. 

 

 

Enlargement as an enforcement tool 

In the case of negotiations between Kosovo and Serbia for the normalization of their relations, the 

EU has increasingly used the enlargement as a mean of exercising its foreign policy and achieving 

its international goals. In the case of Kosovo and Serbia, the EU's main objective was the solution of 

perhaps the largest European dispute, which with its explosive potential could always generate the 

destabilization of the Balkan region, which is largely outside of the borders of the Union. Also, like 

never before, the EU has promoted itself as a power broker to initiate the reconciliation process 

between Kosovo and Serbia through the "softening" of the negotiating parties to settle disputes 

between them at the table and with political agreement. In doing so, enlargement has been the most 

powerful Brussels’ card in convincing the both sides to take a seat at the joint table in March 2011 

and launch the negotiations.  

 

Thanks to the benefits that come with EU integration, unwillingness of Pristina and Belgrade to 

meet and negotiate was broken.109 Both sides have been made clear by the EU since that any their 

further integration step with the EU will be conditioned by constructive behaviour towards the 

opposite side, readiness for concessions and the need for concrete and positive outcome from the 

negotiations, on the basis of which each party's readiness to take a step forward towards the EU will 

be measured. As far as Kosovo is concerned, the "carrot" had consisted of two negotiating chapters, 

                                                                 
107http://www.b92.net/eng/news/politics.php?yyyy=2014&mm=02&dd=03&nav_id=89195 
108Criticizing public enterprises due to failure to maintain roads during the winter, Dačić said on 

December 11, 2002: "If I could meet with Thaci, they also could clean the snow." He added that 

there was no heavier decision like his "when he decided to talk to Thaci": 
http://www.novosti.rs/vesti/naslovna/aktuelno.290.html:410015-Dacic-Ako-sam-ja-mogao-sa-Tacijem-mogu-i-

oni-da-ociste-sneg - viewed on 07.01.2015. On the other hand, Thaci, reporting to the Kosovo 

Assembly on October 27, 2011 for the negotiations with Serbia, said that "dialogue on technical 

issues is a result of the international obligations that this Assembly has accepted. That is why the 

Kosovo government applies Kosovo's decisions." 
109 For the lack of willingness of both sides to meet, but also for the animosities that exist for each other in the 

opinions of the countries y, is also the fact that after their first meeting both Thaci and Dačić tried to bypass 

the answer to the question of journalists if they have tightened their 
hands:http://shqiptarja.com/news.php?IDNotizia=129525&IDCategoria=2727 - e shikuar më 07.02.2015. 

http://www.b92.net/eng/news/politics.php?yyyy=2014&mm=02&dd=03&nav_id=89195
http://www.novosti.rs/vesti/naslovna/aktuelno.290.html:410015-Dacic-Ako-sam-ja-mogao-sa-Tacijem-mogu-i-oni-da-ociste-sneg
http://www.novosti.rs/vesti/naslovna/aktuelno.290.html:410015-Dacic-Ako-sam-ja-mogao-sa-Tacijem-mogu-i-oni-da-ociste-sneg
http://shqiptarja.com/news.php?IDNotizia=129525&IDCategoria=2727
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which, at the time of talks with Serbia in Brussels, developed with the EU: the Stabilization and 

Association Agreement (SAA) and visa liberalization. Both negotiations constitute a major foreign 

policy interest of Kosovo, as they would lead to the first contractual relations between Pristina and 

Brussels. While, on the other hand, Serbia's negotiations with Kosovo have evolved during the time 

when the EU's decision to accept Serbia's EU candidate status was expected, respectively before the 

official launch of Serbia's accession talks with the Union. None of the negotiating parties has had a 

great deal of manoeuvring force to stubbornly oppose on EU insistence on reaching compromise on 

bilateral disputed issues.  

 

The Brussels Agreement, as the first political agreement between Kosovo and Serbia in history, was 

not easily achieved even though it was clear to the parties that they would be able to count on 

"golden carrots" only if co-operative and if this co-operation reflects on concrete political 

agreements. The true degree and intensity of European pressure behind closed doors is little known 

and it can only be assumed on the basis of the negotiating parties' behaviour in front of the public 

when they return home and presented stubborn justification for the need to continue the dialogue, 

which, on the other hand, has not enjoyed much political support and understanding in the opinion 

of the two countries. This only indicates that the Albanian and Serbian negotiators havebeen caught 

in the middle: to accept the compromise that the EU had had put on the table and to secure the 

unimpeded progress of their countries towards the Union or to reject the compromise lobbied by the 

EU, thus condemning themselves to return to a Europe's slum. The extent to which the negotiations 

between Pristina and Belgrade were "managed" by Brussels was evidenced by the decisions of the 

Union, which followed the Brussels Agreement. Only three days after its signing "closing down one 

of the chapters complicated by the collapse of Yugoslavia",110 the EU has announced the reward. 

The European Commission has recommended opening negotiations with Serbia for EU accession, 

while for Kosovo opening negotiations for the signing of the SAA. 

 

Although Kosovo-Serbia negotiations are currently half-way, and it is not yet certain that two 

countries will finally sign the peace treaty, which is the ultimate goal of the negotiations, their 

example today can serve as a convincing illustration for instrumentalisation of enlargement in the 

service of EU foreign policy. The EU has never used the 'carrot' of enlargement so directly in order 

to achieve its foreign policy goals, as it was the case with negotiations between Kosovo and Serbia. 

In the case of negotiations between the two big Balkan enemies, enlargement has not only served to 

resolve disputes between aspirant countries for the EU’s membership (after the accession of divided 

Cyprus, the EU does not want to import any other political, territorial or ethnic dispute with the 

admission of new members) but, at the same time and very efficiently, the EU has demonstrated its 

crisis management capacity on the continent and to maintain European security. On the occasion of 

Kosovo-Serbia negotiations and the achievement of the historic April 2013 agreement between 

Kosovo and Serbia, the EU has played a role she dreams and intends on her foreign policy: to be a 

global player.  "By relying on full membership incentives, the EU is able to exert major influence on 

the domestic affairs of the countries that apply. It can even be considered as one of the most visible 

and effective instruments of the EU in foreign affairs," said Thomas Mehlhausen. 

 

 

                                                                 
110http://eeas.europa.eu/top_stories/2013/190413__eu-facilitated_dialogue_en.htm 

http://eeas.europa.eu/top_stories/2013/190413__eu-facilitated_dialogue_en.htm
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Enlargement as a limitation of the sovereignty of the candidate 

countries 

Among a large number of authors, imposing EU standards and criteria on candidate countries as a 

condition for getting closer to the Union is increasingly commented on as a significant departure 

from the so-called "sacred" principle of international relations on state sovereignty and non-

interfering in their internal affairs. "EU enlargement is, in itself, a form of the EU foreign policy. It 

puts the EU in a position to model internal and external policies of the applicant countries. 

Traditional principles of non-interference in the internal affairs of other states appear to be set aside 

in this process."111 She added that "expansion is intended to include external actors" and that 

through this EU "teaches with family life" states that are outside of the EU.112 

 

The negotiation practice that the EU exercised with the candidate countries in the fifth enlargement 

(ten Eastern European countries joined the EU in 2004, while Romania and Bulgaria in 2007) 

developed following the codification of all rules and standards in the form of EU’s Acquis 

Communautaire at the summit of the EU Council in Copenhagen in 1993. It has given Brussels a 

powerful weapon to limit the manoeuvring space for the exercise of will by candidate countries in 

their relations with the EU. Ahead of the fifth enlargement, the EU faced the major challenge of 

substantial transformation of ex-communist societies through the reorganization of economic life, 

privatization, the establishment of a free market and the establishment ofconstitutional democracies 

in these countries. This required much greater and more substantial EU focus on the negotiation 

process as well as the definition of more comprehensive and more precise conditions for those 

aspiring to become part of the EU. Since 1993, candidate countries simply do not have much 

manoeuvring space to override or mitigate membership criteria nor to determine the duration of the 

negotiations. Decisions on the success or failure of candidate countries in the passage of tests are 

issued in Brussels, while the whole negotiation process between the EU and the candidate country 

consists mainly of evaluating candidate progress in adapting it to the Union system as a condition 

for become his member. In the academic community it can often be heard that, in essence, it is not 

about negotiations, but about a one-way process where a party sets "rules of the game", while the 

other "plays" according to them. Trying to explain the power the EU has in the enlargement process 

over the candidate countries, Dimitrova says that relations between the EU and candidate countries 

since 1993 can be termed as “enlargement governance”.113 According to her, governance through 

enlargement turns the negotiation process between the EU and the candidate countries into an 

"asymmetric process", which places the candidates in the position of adopting the rules that are set 

by the EU."114 Linked to this, perhaps the most prominent feature of EU governance through 

enlargement is the inclusion of conditionality. The (current) conditionality overview shows the 

culmination of its use in relations between European states. The EU has already begun to use 

                                                                 
111"Enlargement and the Common Foreign and Security Policy: Transforming the EU's External Policy?" 

Helene Sjursen, The University of Oslo: http://www.sv.uio.no/arena/english/research/publications/arena-

publications/workingpapers/working-papers1998/wp98_18.htm. 

112http://www.sv.uio.no/arena/english/research/publications/arena-publications/workingpapers/working-

papers1998/wp98_18.htm . 
113Antoaneta L. Dimitrova "Enlargement Governance and Institution Building in Central and Eastern Europe: 

The Case of the European Union's Administrative Capacity Requirement": 

http://ecpr.eu/Filestore/PaperProposal/ae34171a-929c-4e6a-ac61-f732c8909c50.pdf 
114 Ibid. 

http://www.sv.uio.no/arena/english/research/publications/arena-publications/workingpapers/working-papers1998/wp98_18.htm
http://www.sv.uio.no/arena/english/research/publications/arena-publications/workingpapers/working-papers1998/wp98_18.htm
http://www.sv.uio.no/arena/english/research/publications/arena-publications/workingpapers/working-papers1998/wp98_18.htm
http://www.sv.uio.no/arena/english/research/publications/arena-publications/workingpapers/working-papers1998/wp98_18.htm
http://ecpr.eu/Filestore/PaperProposal/ae34171a-929c-4e6a-ac61-f732c8909c50.pdf
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conditionality in the first and second generation agreements with the candidate countries. 

Conditioning is already a feature of the assistance provided under the PHARE program, which is the 

main mean of financial support for Central and Eastern Europe, “Dimitrova said.115 

 
Otherwise, there are even more negative projections of EU enlargement policy. Oxford University 

Professor Jan Zelonka, says that the EU places "imperial" control over the less-stabilized parts of 

Europe. "This effort is truly imperial in the sense that the EU tries to impose internal restrictions on 

other actors, through various forms of economic and political domination, or even through formal 

annexation efforts," he says. 116 

 

 Conclusion: Enlargement as EU’s foreign policy tool 

The EU's enlargement policy has managed to convince the two former enemies, Kosovo and Serbia, 

to launch efforts to find solutions to bilateral problems at the table, for the first time since the 

outbreak of the crisis in relations between them. Even, by taking on the role of the mediator and the 

main facilitator for these talks, the EU has managed to turn the negotiating parties towards the first 

political agreement between them. This agreement sets the foundation for new progress in the 

relationship between former enemies, which, according to unofficial announcements, should end in 

signing the peace and reconciliation treaty. At all times during the negotiations, the EU has 

exercised a policy of conditionality on the negotiating parties according to the principle "take or run 

away". The EU's rapid positive reaction only three days after the Brussels agreement that rewarded 

Kosovo and Serbia with the opening of the European integration perspective for both countries, 

could serve as a basis for the conclusion that the EU's enlargement policy functions according to the 

formula "implementation through reward". 

 
The European perspective in the case of Kosovo and Serbia has also played the role of the motor 

force for the negotiating parties to co-ordinate with the negotiating agenda, which the EU has 

offered since there was not at all a political climate among the negotiating parties for reaching 

agreement. 

 

The Brussels agreement is one of the biggest EU external successes. With this agreement, the EU 

has also demonstrated its capacity to manage and to endorse latent conflicts, just as it was between 

Kosovo and Serbia. Thanks to this agreement, on the other hand, the EU has regain confidence that 

it can play a more important political and diplomatic role on the European stage, trying to get for the 

Union the political role similar to the one it plays as a giant in the economy and world trade. 

 

The Kosovo-Serbia agreement will be one of the biggest assets and arguments of those in the EU 

that sees the Union not only as a mechanism for accommodating its members, but as an "empire" of 

values and standards, intended to play the role global in defining the pattern by which inter-state and 

international relations should be regulated. Immediate challenges for such a role that are brought 

before the EU are immediately in the neighbourhood of Kosovo and Serbia: Macedonia with the 

growing political frustration of the Albanian community there because of obstructions in the 

implementation of the Ohrid Agreement; Bosnia and Herzegovina with the paralysis of the system 

                                                                 
115 Ibid. 
116http://www.kantiana.ru/eu4u/Summer_school_2013/Zielonka_EU%20as%20a%20global%20actor.pdf 

http://www.kantiana.ru/eu4u/Summer_school_2013/Zielonka_EU%20as%20a%20global%20actor.pdf
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that the Dayton Accords produces; as well as many other internal or bilateral issues (especially those 

related to minorities) which, although at a lower risk, have destabilizing potential in the EU process 

to restore the Balkans to Europe.  
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AbstractThe idea of this text is the method of textual analysis, using excerpts from academic 

research, but also by analyzing the extracts from the press, interpreting the sociological facts and 

opposing attitudes, to show the complexity of a phenomenon in an area and an activity that is very 

arbitrarily and irresponsibly used and interpreted. The Internet as a medium is a communication 

phenomenon in which the complex interconnection of the Facebook web site with real life itself 

transmits information to the participants and therefore requires a systematic analysis procedure that 

clarifies that complexity. As Vuksanovic emphasizes (2007), "the world of the apparition is again 

becoming actual.” The Internet social communication is a supplement and extension of the 

traditional social behavior. It has been proven that the more individuals in communicative realities 

are connected, communicate tete-a-tete, they more commonly use other media for mutual 

communication, including Internet social communication. In fact, the new media, or social 

networks, upgrade traditional social behavior without having to increase or decrease it. The term 

"reality" is increasingly virtualized and falls under the influence of the media that is expressing the 

multifunctionality that gives dimension, shape and transforms the public. The theoretical 

reorganization of space and time generalizes the communication content and atomizes the audience 

through a dual approach that sets unwritten rules of communication culture. The Internet as an 

independent medium, which is partly composed of other media, due to the development of science 

and technology, on one hand, facilitates everyday life, and on the other hand, it does not make it 

stable and regulated, but it seems that it takes it away from everyday control. The consequences of 

the "Internet present" or "cyber reality" do not remain impressive and captured solely in such a 

virtual world, but also manifest themselves in the realms of communication in the real life. 

 

Keywords: facebook, virtual, reality, internet, social, communication.  

 

 

Introduction 

The term "reality" falls under the influence of media, which, by doing so, carelessly, and very 

intrusively, falling under the influence of multiple impacts of globalization, creating cultural 

homogeneity. The Internet as an independent medium, which is partly constituted of other media, 

due to the development of science and technology, on the one hand, it facilitates everyday life, and 

on the other hand, it does not make it stable and regulated, but it seems that it takes it away from our 

control.The consequences of the "Internet present" or "cyber reality" do not remain noticed and 

trapped in such a virtual world, but they also manifest itself in the spheres of communication in 

“real life” and its actors. The Facebook site, more than anything else, can serve as a great example 

because it itself allows virtual interaction of people in countless fields that are not created 
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exclusively from imaginary factors, but also in areas directly transferred from real life. There are 

countless examples related to this claim for a really special mediation between the real world and 

the virtual one, and through their special analysis follows the presentation of confronted attitudes on 

the issue of communitarian issues which is becoming more relevant. 

 

„Facebook“, without a doubt, at first acts as a magical utopia of everyday life that abounds in 

nostalgia in a psychological sense that nowadays it is appropriate that the liberal desires and acts of 

the individual can only take place in the "free time" that is slowly disappearing. If we take into 

account that free time is now more precious compared to twenty or more years ago, the formation of 

Facebook can also be interpreted as a media message that is placed on the assault as an all-in-one 

product that can be used in various ways, while the time to use it remains a factor that limits but it 

contributes to the promotion of communication. The views on the issue of this intensively marketed 

product, which abounds with various types of user interaction, differ as much as the content itself 

that is plentiful. The concept of such a communication system may have been followed as "a 

reaction to the cultural backwardness of nations due to the advanced vulgarism, hypocrisy, and 

kitsch that are rapidly attacking the local societies"1. In the era of globalization, where it is less 

inclined to intervene in reality, it seems that "defense of culture poses a challenge to every conscious 

individual who promotes high ethical and aesthetic standards with his thought, attitude and work"2. 

What is "creative, intelligent, delicate, authentic, witty, and dignified" is moving in a direction 

independent of the ambitions of genius projects for which the notion of "distance" does not bind as 

some kind of coincidence. What is "sluggish, cheap, pathetic, buttered up, pretentious, ugly, and 

inhuman"3 is the new description of the megalomania number of not only services but also the 

radically narrowed range of communication. 

 

 

Facebook as an integration of culture 

Culturologist and publicist Zorica Tomic, in the analysis of the "kniga na lica", states that "now the 

individual, besides having at least one mobile phone from which can not be taken away the first 

place as the medium of rapid communication, anyplace and anywhere has access to high-speed 

Internet where he can quickly reach his friends gathered at the only place to hang out on 

Facebook“4. Many people (and this most often refers to the population of people from eighteen to 

thirty-five years), believe that Facebook is a phenomenon of the new century because it manages to 

unite a large number of computer attractions, such as games, chat opportunities, uploading 

photographs, videos, music and much more. Despite, this narrowly positioned phenomenon of 

interpretation of unimaginable communication opportunities, the psychologists think that in the 21st 

century we are more than ever faced with the fact that we are lonely, because our contacts are 

getting weaker, even though we have a social obligation to communicate and for this we have a 

growing number of technical devices.Does Facebook then bring people together or do something 

contrary to it, and is our social life alarmedly degraded by this form of virtual communication? Is 

the true socializing of people face to face as a traditional, innate form of communication on the 

verge of extinction, and do the monitors threaten to become a total replacement for windows, streets, 

parks or restaurants?Facebook is really a planetary phenomenon. Consciously made to serve as a 

highly developed communication tool. It has features of a global epidemic. Because of the 

globalization and the accessibilityof the internet everywhere, it has spread to almost the entire planet 

(at least for the most part covered by the Internet), and for now, this epidemic cannot be stopped. 

Other analysts cite the Internet social communication as a supplement and extension of traditional 

social behavior. It has been proven that the more individuals in the organizations are connected, they 

communicate tete-a-tete, the more often they use other media for mutual communication, including 
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internet social communication. In fact, the Internet upgrades traditional social behavior without 

having to increase or decrease it. Thinking about blogs on the Internet as for personal sites, i.e. sites 

that are of individuals or groups dealing with different activities, offer a variety of services and sell 

various products, they constantly call into question the positioning of communication and the 

preciousness of its existence in individuals in society. The development of the planet in a 

technological sense has shifted the boundaries of communication and, therefore, given it a tangled 

role that is becoming more complex every day. 

Virtual reality and public expression 

Through analyzing Facebook as a phenomenon, it seems that communicology as a branch of 

psychology and sociology is altered in the sense of its acknowledgment. Although it's easy to access 

and use, Facebook is actually a complex communication system that is jargonistic referred to as 

"social choreography"5.The flow of the messages goes from the center to the periphery, so that the 

person can not reverse the information or a person who communicates with many people. Its users 

do not, of course, fall into the category "chat/writing" in which communication is done in one 

direction, but it is a fact, however, that there are messages that are broadcasted through the site and 

which are not available for correction. When we take this into consideration and when we know that 

the majority of users on this site are not aware of the wide communication context that the site 

inevitably offers, it can not be ruled out that a small number of users will try to question all that is 

being offered, but risky, without even thinking, will miss the meaning of the messages that goes 

from the source to the goal, and thus will disable recognition and correction of prejudices and 

misunderstandings.   From the side of the simple user, it will not be considered who the author of 

this virtual community is and for what purpose it is created / the user (the tenant) perceives it as a 

finished product and it is almost certain that the court of users can even come to its analysis and the 

meaning, the goal, would be insufficient. Scarce in the personal interpretations of such cyberspaces 

is based on the desire to consume the product to be fast, superficial and without articulated 

approach, and are for the sake of saving time which thus raises the destructive dose of social 

intolerance. Rolf Jensen, a philosopher of the media, wrote that people use the story to outline the 

values that they cherish. In a similar way, it contributes to fostering these values in real life as well 

as in the virtual. And with that in mind, people as actors on the Facebook scene are equal in the 

performance, which does not mean that the scene represents reality. So, a reality show in the true 

sense of the word (words). The camera does not shoot everything, the directors do not allow the 

audience to see and hear everything that is noticed. We censor our character, data, and works on 

Facebook, and we present it to the audience as much as we want to. It's neither good nor bad, but we 

do not remain anonymous. Consciously accepting the risk to make a name for ourselves some would 

continue to interpret it as a desire for exhibitionism. The space on Facebook is a kind of space for 

public exposure which gives the audience an opportunity to debate the question of our public 

recognition as an individual.Self-awareness, self-expression, self-assertion, self-image. The four 

"S", which are as old as the story of man. Today, less than ever we know who we are and seems to 

be in constant search for opportunities, ambient, situations in which we will receive a confirmed 

answer that someone has noticed us, that someone needs us, that someone desires our opinion and 

attention and that we are a person which opinion matters. Identity formation is a process through 

which everyone passes and everyone is unique.6 
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Facebook and identity formation 

Facebook offers an express opportunity to form an identity, and it does it publicly. When discussing 

whether such action is rational, we can use the explanations of the sociologist Michel Lalnman, who 

does not say that "the individual acts in a rational way, even though norms actually have a value of 

coercion. If we assume that the prerequisites and objectives of the individuals are defined, then the 

participants also need to calculate the use of the funds. Accordingly, the selection of one course of 

action is actually rational." Will you really restore friendship with a person in the real world that 

after ten years you get in touch or not by means of this seemingly comprehensive medium inside the 

medium or virtually extended socializing will manage to satisfy your personal needs, it obviously 

depends but not on us only. Because the audience is an important factor in the creation of critical 

thinking, it is very important for us as individuals. In this case, the audience is composed of our 

"friends", we are the creators (entrepreneurs, builders, artists), and the work we do should present us 

and that is our 'profile' page. Within this current triad of artist-work-audience, the audience is "an 

active part of the process of creation, both the reception and the creation of the artwork" (the 'profile' 

page everything we are loading form) (Vuksanović, D.)7 Each of us, individually and after 

(indefinite) time spent on the site, answers the question "Did Facebook make a change in your life? 

Does it make your contacts with your friends easier? Have you uploaded incorrect profile 

information? Do you think Facebook is used by lonely people only? Hidden or revealing, shameful 

and exhibitionistic, superficial an essential, tamed and liberating, captivating, creative and 

destructive, human and monkeyish, authentic and hidden-are only some dichotomies of the 

paradoxes of the "heavenly wines" (Adam and Eve lived in Heaven, naked and they did not care 

about the image) as a flow of communication that once seemed to be lacking as an additional factor 

that makes the identity of the individual more complete. With such reflections, and in particular by 

mentioning the terms "superficially," "creative," "liberating," the Facebook somehow takes the 

forms of Dadaism that are not entirely apathetic to anyone. The Dadaists (as well as Facebook users) 

sought to talk about their scandals and successes, to hold public discussions on all sorts of friends, 

so the writer and founder of Dadaism King, in a conversation with Roger Wittrak8, explained that he 

supports publicity and is not against success because they consider these two things to be elements 

of life that are as approachable as their opposites. Every Facebook user is in this sense is kind of a 

dadaist, but Facebook is in a strange way leading life and is expressed through social activities but 

through virtual ones. 

The complex question of understanding the relationship between the individual and the community, 

and the even more complex question of understanding communication with these two factors of 

society, requires the processing of individuality and its deepest nature, and without very damaging 

consequences, publishing our profile on Facebook we come to the final goal, and that  is to ensure 

that we have entered, and later and permanently remain in the memory of the people. By doing so, 

this site somewhat unobtrusively in this irregular world conceals a hiding place and way of 

communication much wider than the "verbal", photographic, and so on. When dancing in this virtual 

space, we should never forget the power, the truth, the seriousness, and the transcendence of this 

creative game that masking enables. Bearing in mind that the experiences of such a transfiguration 

can be harmless, the hidden human desires, his deep passions, and the delusions can swim to the 

surface. So even though Facebook acts as a protected platform for adventure of any kind, the view 

of one's own life form in society is changing and in a new and original way which marks the path 

that sociology and communicology will follow the path of globalization of society and new media.9 

Or maybe the Facebook just comes down to the social game of interesting mechanics that excludes 

passion and values and slips away into the sphere of individual action. 
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Conclusion: The objects of everyday life whose main and uninhabitable ingredient is the power of 

communication are as important as the "objects and phenomena" that fill the virtual world. The 

difference lies in the manner of accepting publicity and showing the sharp feeling of choosing from 

the offered. Through the communication of virtual verbal-art collages, gaining a feeling of 

protection and inferiority, there is no fear of verbal acts no matter who it reaches, communication 

can be broken due to skepticism and the fear of remark. 

 And, do we really want to be creative, intelligent, delicate, authentic, interesting and 

dignified? Do not we really want to be sluggish, cheap, pathetic, buttered up, pretentious,ugly, and 

inhuman? And what are we fighting for? Perhaps Facebook carries a true utopia in itself, because it 

harbors the need for repression, rather than profit for profit, at least for the most part. Such semi-

idealistic thinking has a lesser chance of survival in this world in which it is offered, and in fact, 

gives little to what is acceptable. A culture of dialogue such as Facebook, inevitably dictates the 

deconstruction of communication in the sense of its former understanding and the consequence of 

such a change will need to be studied and interpreted through the same principle. Through the 

principle of the phenomenon. 
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Abstract: The media have a significant impact on the process of changing attitudes (Persuasion). 

Persuasive media forms are numerous and each of them is intended to provide audience attention, to 

get confidence, stimulate wish for the object, and motivate the audience to act. It is on the basis of 

these factors, that this research was also devised, which measures the impact of political television 

debates on the audience of Kosovo. The first phase of the research includes the identification and 

monitoring of the most-watched political debates on the most influential televisions in Kosovo such 

as: RTK1, KTV, RTV21 and Klan Kosova. The second phase involves the survey of 100 

respondents of different ages and places, thus ensuring diversity in age and residence. Data 

collection and analysis is done through the Statistical Package for Social Sciences (SPSS). The 

outcomes did not support the first hypothesis that 'TV debates will affect persuasion for all ages and 

both genders', while in measuring two other hypotheses the results are significant, so we can 

conclude that' Moderators and guests are not credible, therefore, television debates do not affect 

persuasion 'and' Television debates affect the change of impression but not persuasion '. 

 

Keywords: media, attitudes, persuasion, debates, moderator. 

 

 

INTRODUCTION 

 

As a result of communication, persuasion has its forms of influence, which begin from personal 

communication to mass communication. If we consider the recent years known as years of 

technology, we can say that the influence of mass media is irreplaceable and so far leads the list of 

persuasive forms.Persuasion is not the exclusive form of mass communication field, persuasion is 

first a social process that depends on psychic processes and then manifests itself with behavioral 

changes. So, we have a multi-dimensional process that has not emerged with the development of 

technology but has been most influenced in this period.Long time ago,as early as 2000 years agoit 

was writtenfor persuasion, Plato and Aristotle cited the persuasive techniques,their articles were 

collected by author Douglas Walton in the book "Dialectics, Persuasion and Rhetoric" (2007). The 

difference is that the goals and the persuasive tools have evolved and changed today.Forms and 

persuasive tools were created depending on the periods and political, economic and social impacts 

of the time. So in this chaotic environment of attempts to change the mass attitudes, a sophisticated 

media tool for the direction and transformation of attitudes, known as the 'meditic agenda', was 

created.Jennings Bryant and DolfZillmann in their book 'Media Effects' stressed that 'Media 

Agendas create issues and give direction to our attitudes to that issue'. This shows the undisputable 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwiSkcr82YvWAhVE2RoKHYx7CqYQFghcMAI&url=https%3A%2F%2Fwww.facebook.com%2FUniversitetiUBT%2F&usg=AFQjCNHzlSd3nH7ZiBD4eyXlQ5stjBXf3Q
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role of the media in persuasion.In democratic societies one of the most effective media persuasive 

forms are television political debates. Naomi Comski in his article on 'Common Benefits' (Odonion 

Press, 1998), Comski stressed, "Debates are confined within a range of limitations that discuss 

issues within a limited amount of thoughts and ideas. While debate gives the impression that it can 

be discussed for all issues, very often, wider and deeper issues are not discussed, losing the 

important context.Although this often occurs by ignorance or non-professionalism, it is often 

systematic in nature. The smartest way to keep people passive and persuasive means never to limit 

the spectrum of thoughts, but vice versa, to allow powerful debate in that spectrum, to encourage 

them to express more critical and dissident views.Political debates include political rhetoric whether 

used by politicians, government officials, lobbyists, or activists. The rhetoric that remains the most 

used tool in television debates is considered an inseparable part of persuasion. O'Keefe stressed that 

"Persuasion has remained one of the greatest mysteries of rhetoric and disciplines similar to 

it.”117.The rhetoric continues to be very difficult to analyze, not only because it comprises more 

emotional issues, but because we are more likely to see it in pieces and fragments, often filtered or 

edited by others. (Kennedy 1963; Tindale 1999; Jacobs 2000). One of the first studies aimed at 

measuring the influence of the media on attitudes has been the study of the impact of the appearance 

of violent scenes on television.With this study, the impact of media on people's attitudes and 

behaviors was first noted.118(Gerbner, Gross, Signorielli, Morgan & Jackson-Beeck, 1979; Morgan, 

1983). On the other hand, there has been and continues to be scepticsthat opose the attribution of 

media influence on changing attitudes.Among them are the so-called 'traditional journalists' who 

insist that the media are to inform the public rather than change their attitudes. These statements 

have also supported some of the studies made in the last 20 years, where their findings have shown 

that mass media information influences the audience but does not necessarily affect changing of 

attitudes.119This work has been built on these studies and theories, wanting to understand the cause-

effect relationship between the media and the persuasion. How much impact do media have in 

persuasion? Are political television debates an adequate persuasive form? What factors should we 

take into account in measuring this complex psycho-social process?! Based on these research 

questions, three hypotheses of this research have been raised: 

1. "Political television debates will influence persuasion to all ages and to both genders" 

2. "Moderators and guests are not credible so they do not influence persuasion" 

3. "Political debates influence the change of impression but not the persuasion" 

 

Methodology 

 

Given that attitudes are a complicated social process, the choice of methodology has been done with 

special care. The research is done in two parts. The first part of the research included monitoring the 

most watched television debates in Kosovo, giving particular importance to moderators, the topic 

being discussed and guests being invited to these debates. The monitoring period has eliminated the 

                                                                 
117O’Keefe, D. J. (2002).Persuasion: Theory and research, 2nd edn; pg. 575 ; Thousand Oaks, CA: 

Sage;  

118 Bryant J &Zillmann D.(2002) Media Effects – Advanced in theory and research, 2nd edn; 

pg.45-46 ; Lawrence Erlbaum Associates, Inc. Mahwah, New Jersey 

 
3. McCombs, M., & Reynolds, A. (2002). News Influence on Our Pictures of the World. 
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election campaign period, because in this period all the candidates that competed in the election 

process, were involved in television debates, editors themselves also were more careful due to the 

strict monitoring of the media monitoring mechanisms during this period.The second part involves 

measuring audience attitudes, a measure which is achieved through the quantitative method, the 

survey method. Demographic data includes age, gender, place of residence and educational level. 

These variables determine the raised hypotheses in this research. In the survey, 100 respondents 

participated, of whom 48% were females and 44% male. Despite the solid number of participants, 

great importance has been paid to the diversity of the participants in the age, level of education and 

residence. 

The vast majority of participants have completed university studies, while 20% of them have 

completed high school and only 7% of them have low education. This variable is measured in order 

to identify whether the level of education affects the audience's level of persuasiveness. Participants 

are chosen by using random method.The target group has included the age of 20 to 60 years. In the 

first age group we have 59.0% of the participants, including the age from 20 to 40, while 39% 

belong to the second age group, which includes the age from 41-60. The target group has eliminated 

young people under the age of 20 as it is considered that young people under the age of 20 have 

poorly established attitudes regarding the dimensions studied in this research. 

 
 

The majority of the questionnaire was applied in Pristina where 70% of participants are residents of 

the capital, while another part of the questionnaire was applied in the town of Podujevo, where 10% 

of the participants come from this city. The lowest percentage is from the cities of Peja, Gjakova 

and Gjilan 2% for each one and from the rural areas of which we have 1% of the participants. 

48%

44%

8%

female male missing

59%

39%

2%

20-40 40-60 missing
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The vast majority of participants have completed university studies, while 20% of them have 

completed high school and only 7% of them have primary education. This variable is measured in 

order to identify whether the level of education affects the audience's level of persuasiveness. 

Participants are chosen by using random method.  

 

 
Likert’s scale was use in the questionnaire, where the interest of participants in TV debates in 

Kosovo media was measured through 20 questions, their opinions on moderators, topics and guests 
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Absolutly  do not agree

I partially disagree

I partially agree

I fully agree

invited to these debates and their political attitudes whether they have changed their attitudes or not, 

influenced by these TV debates. 
 

RESULTS 

Respondents' attitudes are measured through the Likert’s scale, where affirmative scale 1 indicates 

lack of compliance whereas scale 4 indicates the highest level of compliance. Since there are also 3 

neutral points- I partially disagree and 4 - I fully agree then it is necessary to extract the average in 

order to see how the attitudes of the participants vary. 

The data 

analysis was done through the statistical package for social science (SPSS), through which the 

average and standard deviation was derived, where the highest rate was 80 and the following results 

were obtained X = 52.1 and DS = 6.41. In the second phase of data analysis, participants were 

divided into two groups according to age and gender, in order to measure the first hypothesis of this 

research. Thedata analysis was done through the T-test and significance in the gender ratio is Sig = 

0.397 which means that the results were insignificant. Then the sample was split according to the 

age ratio and the results again emerged not significant with Sig = 0.73. Expectations for the impact 

of television debates have been large. According to the initial hypothesis it is expected that 

television debates would influence the persuasion. However, the results showed no significance in 

either of the measurements either by gender or by age-sharing. Therefore, in the second section of 

the data analysis, special dimensions were considered regarding this group that relate to the 

moderators and guests of these TV debates. 
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Absolutlydo 

not agree 

Partly do 

not agree 

Partly 

agree 

Fully 

agree 

1. Television debates are led by 

professional and credible people 
24 % 37 % 29 % 7 % 

2. Topics in TV debates are always 

selected and actual 
21% 30 % 36 % 5 % 

3., Adequate guests are always invited  

in the TV debate 
26 % 32 % 29 % 5 % 

4. The are mainly political topics in 

political debates 
3 % 13 % 35 % 40 % 

5. In political TV debates, we notice 

political partiality made by moderators 

depending on the medium 

5 % 15 % 30 % 39 % 

6. I have managed to create an attitude 

from a show or cycle of shows on an 

issue 

12 % 19 % 43 % 15 % 

7. I have managed to change my 

attitude from a show or cicle of shows 

for an issue. 

10 % 30 % 34 % 14 % 

8. From political debates I have made 

up my sympathy for a political party or 

a public person 

26 % 18 % 29 % 15 % 

9. From political debates I have 

changed the attitude for a political party 

or for 

a public person 

27 % 22 % 24 % 16 % 

10. Political debates are very 

monotonous and I do not watch them. 
15 % 30 % 18 % 21% 

11. TV debates can not change my 

political attitudes 
14 % 16 % 14 % 40 % 

12. I have changed my political stand 

during these post-war years 
36 % 11 % 14 % 23 % 

13. I have changed my political attitude 

because my family has also changed its 

attitude 

67 % 6 % 5 % 6 % 

 
At this stage of analysis, all important dimensions of television debates and their impact on 

persuasion are measured. According to the results, TV debates mainly cover political issues where 
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40% of participants responded with the affirmative answer "Fully Agree". On the other hand, the 

interest in these political TV debates has been large and thus it rejected the conclusion that political 

debates are monotonous and that the participants did not follow them. It means that political 

television debates manage to raise public attention, but what are other factors that have influenced 

the audience not to be persuaded, despite frequent exposure.According to the results we have seen 

that respondents have given negative answers and have not considered both the broadcast 

moderators and the invited guests as credible. Asked whether "TV debates are run by professional 

and credible people", 37% of respondents answered negatively the question "Partly disagree" in 

spite of the reply 'fully agree', which reply was 7%, this is probably the consequence of the next 

question if 'In these TV debates we notice the moderator political partiality depending on the media' 

where 39% of the respondents replied with 'Fully Agree'.Relatively similar answers were also given 

to the question of credibility and reliability of guests, where 32% of respondents again responded 

with the negative answer “I partly disagree ", despite the topics discussed in these debates they were 

considered adequate by 36% of the respondents. On the other hand, the measurements produced 

interesting results. When asked whether respondents had created or changed their position on a 

particular issue debated in TV, the responses were positive, 43% of the respondents stated that they 

had established positions, while 34% of them admitted that they had changed their attitude, which 

means that the televisions debates have influenced persuasion with regard to certain social 

issues.But the opposite was in the case of a stand against political parties or a public person. In the 

first question whether they "had got any sympathy for a political party or a public person," 29% 

responded positively, whereas in the very close question but which introduces the dimension 

attitudes, whether they had changed their attitudes against one political subject or public person 

from these political debates, 27% of them responded negatively "Absolutely disagree". While in the 

subsequent finding, which was a direct statement, "Political debates could not change my political 

stance", 40% of respondents stated "Fully Agree”. In the final questions, if respondents had changed 

their political attitude during the post-war years, 36% of them responded negatively "Absolutely 

disagree" but a large percentage that should be taken into account 23% of them gave the affirmative 

answer "Fully agree"; Whereas the categorically negative answers to the question "I have changed 

the political attitude because my family has also changed it “were given by the largest number of 

respondents, the percentage of negative responses "Absolutely disagree" was 60% which is the 

largest percentage given in this questionnaire. Preliminary results that emerged in the first phase of 

the research prove the lack of persuasion from television debates. But their separate analysis have 

given interesting results especially in final questions related to their attitudes and changes of these 

attitudes in report with the issues, public persons and political parties. Therefore, the next phase of 

data analysis divided the sample according to sex, age, place of residence and educational level in 

the last 5 issues.  
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The results were the following: 

Question Answer F M  20-40  41-

60  

Residence Education 

39. I have 

formed my 

attitude from a 

TV debate or a 

cicle of debates 

for an issue.  

 

I partly 

agree 

43 % 

 

 

23 

% 

 

 

2

0 

% 

  

 

25 % 

 

 

21 

% 

Prishtinë 35 

% 

Podujevë 8 

% 

Gjilan 1 % 

Gjakovë 1% 

Vushtrri 1 % 

University 31 

% 

High Sch. 2 % 

Secon. school 

12 % 

40. I have 

managed to 

change my 

attitude from TV 

debate of from a 

cicle of TV 

debates for and 

issue 

 

Partlyi 

agree 

34 % 

 

 

20 

% 

 

 

1

0 

% 

  

 

23% 

 

 

10

% 

Prishtinë 28 

% 

Podujevë 5 

% 

Prizren 1 % 

Mitrovicë 1 

% 

Vushtrri 1 % 

University 25 

% 

High School1 

% 

Secon. school 

9% 

41. From TV 

debates I have 

created a 

sympathy for a 

political party or 

a public person 

 

Partly 

agree 

29 % 

 

 

14

% 

 

 

1

5

% 

  

 

18% 

 

 

14

% 

Prishtinë 22 

% 

Podujevë 5 

% 

Gjilan 2 % 

Mitrovicë 

1% 

Gjakovë 1 % 

Vushtrri 1 % 

University 24 
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Secon. school 

8 % 

42. By watching 

political debates 

I have changed 

my attitude for a 

political party or 

a public person 

 

Absolutly 

do not 

agree27 % 

 

 

10 

% 

 

 

1

7 

% 

  

 

17 % 

 

 

10 

% 

Prishtinë 26 

% 

Podujevë  2 

% 

Gjilan 1 % 

University 20 

% 

High School  2 

% 

Secon. school 

7 % 

47. Political 

debates cannot 

change my 

attitude 

 

 

Fully agree 

40 % 

 

 

20 

% 

 

 

2

0 

% 

  

 

25% 

 

 

17 

% 

Prishtinë 34 

% 

Podujevë 7 

% 

Gjilan 1 % 

Gjakovë 1 % 

University 29 

% 

High School  5 

% 

Second. school 

5 % 

49. I have 

changed my 

political stand 

during the post-

war years 

 

Absolutly 

do not 

agree 

36 % 

 

 

17

% 

 

 

1

9

% 

  

 

18% 
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% 

Prishtinë 30 

% 

Podujevë 6% 

Gjakovë 1 % 

Drenas 1 % 

Deqan  1 % 

University 20 

% 

High School  4 

% 

Second. school 

2 % 

Prim. School 1 

% 
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No educ. 1 % 

50. I have 

changed my 

political stand 

because my 

family has also 

changed it 

 

Absolutly 

donot agree 

67 % 

 

 

40 

% 

 

 

2

7 

% 

  

 

47 % 

 

 

24 

% 

Prishtinë 63 

% 

Podujevë 6 

% 

Prizren 2 % 

Gjakovë 1 % 

Drenas 1 % 

University 52 

% 

High School  6 

% 

Second. school 

13 % 

Prim. School 1 

% 

 
The gender, age and level of education is to a considerable extent balanced and therefore gives us 

comparable results, however, despite the attempt to have as many as possible respondents from 

various regions of Kosovo, the large number of respondents results to be from Prishtina, which 

makes this category a bit unmatched. However, despite the small percentage of respondents from 

other centers if we look at the questions one by one, we will notice differences. Here we can see the 

difference:In the statement 'From political debates I have changed my attitude for a political 

party or a public person' in the last two affirmative questions the responds were mostly given by 

female participants, whereas in regard of age respondents from 20-40 years were the most 

persuasive in the process. In regard of towns only Pristina, Podujeva, Prizren and Gjilan had given 

positive responds against other towns.In the statement "I changed my political stand during the post-

war years" it turned out that: Women and ages from 20-40 had a higher percentage of affirmative 

responses, 22% of respondents in Pristina claimed to have changed their political stand, 1% in 

Podujevo, 1% inGjilan and 1% in Gjakova. Whereas in Drenas, Deçan and Vushtrri the responses 

were negative, at the same time they are compatible with the results of all elections held in Kosovo 

in which in these municipalities, especially the first two in all elections held ,the same political 

subject got the majority of mandates. Regarding the level of education only respondents with 

university studies showed fluctuations but were not very significant despite negative responses. 

While in the last finding that "I have changed attitudes because my family has changed 

attitude" the affirmative responses were numerically very low despite the negative answers and 

mainly they were from regions which had positively answered the preliminary question, that is, 

Pristina, Podujeva, Gjilan and Gjakova. 

Conslusions 

Despite the large number of political television debates in Kosovo and the great interest of the 

audience to follow these debates, the results showed that television debates do not influence the 

change of political attitude among Kosovo's citizens. The initial hypothesis that 'Political television 

debates will influence persuasion of all ages and both genders' was not supported by statistical 

results, through other measurements each phase of the persuasion process was analyzed in order to 

identify the factors that potentially affected the debates as a media persuasive formwhich 

didnotinfluence the Kosovo audience. Persuasive media forms are intended to provide audience 

attention, gain confidence, stimulate the wish for the object, and motivate the audience to act. From 

the results we emerged it emerges that: 
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 Television debates in Kosovo media manage to provide the attention of the audience. This 

indicates that the first stage of persuasion has been successful because these political TV 

debates have managed to get the audience's attention in Kosovo, but this has not ensured 

the success of subsequent persuasive stages which means credibility. 

 The non-credibility of moderators and guests influences the creation of mistrust of 

audiences. Credibility, physical similarity, message, message volume, emotion reasoning 

are some of the sources of change of attitudes that must be taken into account in the 

process of persuasion. In our measurements it turns out that this dimension has failed in 

the respect of credibility of moderators and guests. A large percentage of respondents 

stated that they consider moderators uncredible due to their partiality with the editorial 

policies of the media they belonged and questioned the credibility of the guests, mainly 

political persons. At this stage, the process of persuasion has failed, which also leds to the 

failure of the third element, motivation. 

 Television debates influence the creation of opinion (like) of a public person or a political 

subject but do not motivate the audience to change their attitudes. 
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Abstract. In the process of seeking to fulfill the audience needs from online journalism, the World’s 

most important medias have managed to perform and finalize the experiment “eye-follower”. As a 

result, reader’s areas of interest while they are browsing the internet while using information 

technology equipment are obtained. Therefore, CCN, BBC and The Guardian used the data from 

this experiment to design their online portals, and in the way how they are going to write articles, 

together with the illustration of other elements. Moreover, this paper covers the research of using the 

approach of this experiment also in online portals in our country and in the region. Subject of 

analysis are five portals from Republic of Kosovo: “koha.net”; “gazetaexpress.com”; 

“indeksonline.net”; “telegrafi.com” and “zeri.info”; two from Albania: “shekulli.com” and “top-

channel.tv”; two from Macedonia: “zhurnal.mk” and “lajmpress”; one from Croatia: “jutarnji.hr”, 

one from Serbia: “b92.net”; one from Bosnia and Hercegovina: “dnevni avaz”; and one from 

Montenegro: “vijesti.me”. Analysis of the similarities (a few) and differences of the “other” 

elements, which were chosen by these media to gain the interest of the online journalism readers. 

 

Keywords: journalism, internet, “eye-tracker”, design 

 

 

1. Introduction 

The main concern with the internet is that it removes concentration/focus from the people. It is even 

scientifically proved that the golden fish has more focus and concertation in comparison to the 

human. Internet’s average reader is only focused for eight seconds, while golden fish is focused for 

nine seconds. Hence, there are several writing rules which should be followed to be able to keep the 

reader’s attention as much as possible, therefore making them read our text. These rules are 

followed by main international medias including CNN, BBC, Guardian and many others but also 

humans while writing marketing news.  

 

 

2.Fundamental writing rules for web 
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Rules for writing in web were established by researching the way how people read the digital media. 

This was shown by a device called “eye-follower”, which was placed in the people heads and could 

show in which part of the screen the reader is looking. 

Research results were used to set the rules for writing in the web platform: 

People do not read your texts, instead they scan them.  

What does “scanning” mean? It means that people open your text, look at the title, read the 

beginning of the text, then move to the second paragraph, then move down to the first subtitle, look 

left and right and then get back to the beginning.  

Simply said, one “stihik” read, eyes look up in every direction and almost no one reads the entire 

text carefully, line by line. In only rare cases the person reads the text completely.  Below is an 

explanation of the process during a session with “eye-follower”. It is scary. After a hard work and a 

lot of energy consumption to plan each word and sentence in our text and people open it and stay 

indifferent toward our text. No need to complain, instead let’s use these results to be able to write 

texts according to the reader’s requests. What do people think? The fact that a user might click the 

text doesn’t mean that they are going to read it. Initially, their intention is to check on whether it is 

worth to read that text, how much time they need for it and if the text is interesting enough for them.  

How is this achieved? In the first step “they fly through the entire text”. During this “fly” through 

the text they can decide if they are going to start reading it, this means that in case they are dealing 

with a text which doesn’t followed these rules, they will move away without reading it. Hence, 

please do not philosophize and do not use the following.  

Follow the advices below:  

First, the text width should be around 80 characters. Depending on the web page, it can fall within 

the scope 70 – 90 characters. Moreover, the left and right margins from the text should be of the 

space that two big letters have. Again, depending on the webpage the space might be larger but not 

smaller. If the text is limited with strict lines in the sideways then the people might be in tension 

since it feels like holding them blocked into an elevator or similarly. The length of the paragraph is 

very important. Tend to write paragraphs of 3-4 lines long, and in cases you need to include more 

dynamic into the text than you can extend the paragraph to a maximum of 6-7 lines.  

At first glance, all these might influence the reader’s mind by creating the impression that the text is 

interesting. During the initial text scan that reader performs, you can take his attention by using bold 

in the key words. Please do not over use it. One text which contains a lot bolded words or parts 

creates the impression that it is either very important or not important at all. Be careful with the 

outdated ideas like “Subtitle explains the topic which is being cover in the text” for the subtitles or 

middle titles. In the internet texts, middle title is used as a feature to keep the level of attention.  

You can use a middle title in the text as soon as you think that it is needed. If several paragraphs 

have been written and there is not any good explanation photo, then it is the time to add a middle 

title. Please bear in mind that the potential user may have simultaneously several tabs opened and in 

the meantime, they receive continuous notifications from social medias. Let’s create a text content 

which keeps the readers linked with your text and tab until they you’re your text completely. 

Another frequent mistake noticed is regarding the font size which is used in the published text. 

There is no predefined rule about the font size, however you can be the best measurement 

instrument. After browsing through various webpages and seeing various font sizes then determine 

what is best for your eye, and use the same for your text. If there are still doubts, then it is good to 

consult with professionals in the design area, and they should be able to support you in this 

direction. A more important element rather than the selected font, is the fact that title, subtitle and 

middle title should have a special font, for example, a larger font should be used to attract the users’ 

attention.  

Always use the principle of the inverted pyramid (but this is not like in the classic journalism).  
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The invented pyramid is the most important element of writing for web, which does not stand for 

the classic journalism. In the classic journalism, we have learned that the inverted pyramid is 

interconnected with the content of the entire text. So, at the beginning of the text are provided the 

main elements while the other part of the text consists of less and less important elements, 

descriptions and fact with less interest and value. Almost similar behavior exists also in the digital 

media but a slightly different. This model deals with every paragraph within the text and not only, it 

deals with each sentence, and not with the text as an entirety. Why?  

Let’s get back to the experiment mentioned above “eye-follower”. Tests have shown that the reader 

while scanning the text, he/she reads only the beginning of each paragraph. Therefore, this scanning 

is the determination factor on whether he/she is going to read the text or not. Similarly, also the 

middle titles, photos and other highlighted factors within the text are scanned. If the important facts 

and keywords are not part of the beginning of the paragraph and/or middle titles then the reader 

won’t see it while scanning and may ignore the text. Therefore, the attention of the reader will raise 

proportionally with the important elements and keywords being added into the above-mentioned 

places. Always, always, always use the inverted pyramid method in your Facebook posts.  

 

 

3.How much is the rule followed by online medias in Kosovo and 

region?  

 

To determine if this experiment is followed in practice we have analyzed numerous news portals in 

Kosovo and region. Subject to the analysis are 5 portals in Kosovo, 2 in Albania, 2 in Macedonia, 

one in Croatia, one in Bosnia, one in Montenegro, and one in Serbia.   

For analysis purpose, the text “Bizneset thonë se në Kosovë “nuk ka papunësi” por ka “papunëtorë” 

has been taken from “koha.net” portal in 28th of July 2017. The text width in this portal is always 

smaller than preferred based on the experiment explained above. Most of the sentences contain 55-

65 characters.  

 

Example:  

Në Kosovë pothuajse për çdo vit, kompanitë private, konkretisht = 63 

ato në sektorin e bujqësisë, ndërtimtarisë dhe lokalet shërbyese, = 65  

përballen me problemin e punësimit sezonal të punëtorëve. = 57 

 

Regarding margins, this portal is special, because the size of the left margin is similar with the one 

of this experiment, so about two capital letters, while the right margin is very big, almost 20 small 

letters. Whenever the news is a bit longer than usual, the portal usually places a subtitle which does 

not differ from the other part of the text regarding the font size, instead it is highlighted in bold. 

Moreover, subtitle does not tend to be “a short summary of the text”, but only “the beginning of the 

text marked in bold”.  

The paragraph width it is generally acceptable. The text subject of analysis contains 21 paragraphs 

where the smallest one has 2 rows and the largest longest one has 7 rows. A photo from the archive 

is included in the beginning of the text, while there isn’t any other photo included in the rest of the 

text. Even though the nature of the text is to be a long text for an online media, it does not contain 

any middle-title. Despite the first paragraph, in the text you cannot find any other word or sentence 

highlighted in bold, while the font is of standard size. In the other hand, the portal does not other the 

technical capability to increase the font size, which would ease the reading for persons who have 
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trouble in reading. In the classic journalism, we have learned that the inverted pyramid is 

interconnected with the content of the entire text. This rule applies also for the online media. 

However, it is not sufficient to attract and keep the reader for a full text read. Despite the fact of 

using the inverted pyramid, also each paragraph should include sufficient elements to seem like a 

mini-pyramid. Moreover, it is very important that every paragraph to start with important things.  

Let’s analyze how this works in the text which is subject of our analysis: 

From the technical point of view, text lacks middle titles and illustrations within, therefore it may be 

unattractive for the reader. While from the professional side, text contains sufficient sources and the 

writes has chosen several solid words to start the new paragraphs, and sometimes even has started 

the paragraphs with citations, which in general are attractive to read.  

While in the portal “gazetaexpress.com”we face a different state. The row width generally falls 

within the scope of our research values, so the width is approximately 80 characters, but does not 

fall below 70 and does not go above 90 characters.  

 

Example:  

Ministrja në detyrë e Integrimeve në një intervistë për Ekonomia Online thotë se nuk = 84 

ka parametra vlerësues ose matës se deri në cilin stad është luftuar korrupsioni. = 81 

Madje ajo thotë se asnjëherë nuk mund të thuhet se korrupsioni është luftuar = 76 

 

This portal uses standard margins in both sides of the text, therefore it does not create gaps in the 

text. First three rows of the text are written in capital, but they are not classic middle titles, instead it 

is just a regular text beginning. Moreover, text does not have middle titles. In order to illustrate, a 

photo of the text personage is provided in the beginning, while there are no other illustrations within 

the text. Likewise, there are no bold or italic marked word nor sentences within the text. Text 

contains 15 paragraphs, which in general are longer than the preferred average by this experiment. 

Regarding the content, the satisfactory level of correlation between title and content is very low. In 

fact, the title might include “demarcation”, while the beginning of the text does not deal with this 

topic at all – it focuses in the “corruption” fighting, as one of the crucial elements to get visa 

liberalization. In general, if this portal offered an acceptable technical solution, then the order of the 

crucial elements in the beginning of the paragraphs is not such attractive, therefore it cannot be 

considered as a good solution which would serve as a bait for the reader.  

The other portal subject of analysis, “indeksonline.net”, in most of the cases uses standard rows 

which fall within the parameters of our research, around 80 characters within a row.  

 

Example:  

Dy emrat më të përfolur për të kandiduar për Kryetar të Kuvendit, Kadri Veseli e = 80 

Xhavit Haliti, nuk janë emrat e vetëm që mund të përfaqësojnë Kuvendin me së = 76 

miri. 

 

However, the right margin is placed based on the standards, while the left margin contains a huge 

blank space, which when joined with the other part of the screen out of the design of the portal 

creates a big blank space.  

Text does not contain subtitle nor font highlighting in the first rows, it does not contain middle titles 

while it includes only one illustration photography in the page header.  

Text contains 21 paragraphs, where the longest paragraph has 7 rows and the shortest one has 1 row. 

Text includes various cited sources, while the issues placed at the beginning of each paragraph are 

various and attractive. 
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The other portal, “telegrafi.com”, utilizes the lowest border of preferred character per row, usually 

there are less than 70 characters per row.  

 

Example:  

Ahmeti tashmë si kryetar i Prishtinës, Arban Abrashi ish-ministër i Punës =74 

dhe Mirëqenies Sociale, Lirak Çelaj ka qenë zëvendësministër në =63 

Ministrinë e Drejtësisë, kurse Arbër Vllahiu ishte këshilltar i ish- = 68 

 

Text does not include a standard subtitle, but likewise in most of the portals, the initial paragraph is 

written in capital letters and marked with bold. 

There is only on photo in the beginning, while throughout the text, instead of other illustrations 

there are two advertisements, one after the first paragraph and the other after the seventh paragraph.  

There are no middle titles nor words or sentences marked in bold.  

Text has 16 paragraphs, where the longest one contains 4 rows and the shortest one contains 1 row. 

Referring to the mini-pyramid principle, the text contains attractive paragraphs and initial words 

which are attractive in the beginning of the paragraph.  

However, based on the principle that the reader usually scans the text with one quick view to 

determine if he/she is going to read the text or not, therefore the advertisements which create a 

significant space between paragraphs seem to be discouraging for the reader.  

Portal “zeri.info”, utilizes even shorter rows. Generally, they include 60-65 characters per row, 

which obviously is much less than the preferred model based on the research that is being 

performed.  

 

Example:   

Njohës të rrethanave politike në vend kanë vlerësuar se bllokada = 64 

institucionale në vend mund të zgjasë deri pas përfundimit të =61 

zgjedhjeve lokale në vend, e të cilat do të mbahen më 22 tetor të =65 

 këtij viti, shkruan sot, gazeta Zëri. 

 

In addition to the other portals “zeri.info“ uses a classic subtitle marked in bold which tends to form 

a summary of the main topics in the text. 

Moreover, the text contains three middle titles which make it much more attractive. There is only on 

standard illustrations in the beginning of the text while the rest of the text does not contain any 

photo.  

Margins in this portal are a bit more specific. While in the first five paragraphs the margins are 

standard and there is no feeling of gaps or bottlenecks, after the fifth paragraph it seems like a boat 

in the ocean, where margins in both sides of the text are larger than the text itself. Another issue 

which might prevent the reader from focusing in the text is that in the first part there are also 

publications sideways which contain one title and a bit photo and take the reader’s attention more 

than the main text itself. Text contains 28 paragraphs, the longest one is 6 rows but the majority are 

4-5 rows long, which falls within the best practices. 

There are two advertisements within the text, one in the beginning and the other after the third 

paragraph which create a small discontinuity of the text and might affect enough the readers 

decision on whether to read the text of not. Here, the text can be considered as generally complaint 

with the mini-pyramid principle, which is achieved by the usage of middle titles and attractive 

citations which are selected to start the paragraphs with.  

In the Tirana’s portal “shekulli.com” the standard rows are all above the ideal model of 80 

characters, and generally they tend to exceed the higher preferred limit of 90 characters.  
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Example:  

 

Instituti i Studimeve Politike përmes projektit monitorues 2017-2020 www.deputetim.al, =87 

mbështetur nga qeveria e mbretërisë holandeze ka ofruar të dhëna publike që lidhen me =85 

përbërjen e parlamentit, cilësitë e përfaqësimit, prurjet, risitë dhe problematikat. Të dhënat =94 

 

But a characteristic of this portal is the complete different structure in comparison with other portals 

in Albania and region. There is an initial illustration without a classic subtitle but there is a bow 

which as a model is quite good to attract the people to read the text.  

However, all elements of the text are a bit different. Text is separated in two blocks, with one short 

middle titles and does not contain any classic paragraphs. One block contains 20 rows while the 

second one 23 rows. With a fast view, the chances are higher that you wouldn’t decide to read it. 

Margins are standard.  

While the other Tirana Portal subject of analysis, “top-channel.tv” has a different page structure 

with rows that rarely utilize more than 60 characters but in most of the cases are 10 characters 

smaller.  

 

Example:  

Ardhja për të jetuar në Shqipëri e pensionistëve nga vendet e =61  

Bashkimit Evropian mund të jetë një mundësi e mirë për =54  

ekonominë e vendit për të rritur të hyrat në valutë. =52 

 

Text does not contain highlighted subtitles or middle titles, nor any sentence highlighted in bold. 

There is a standard illustration in the text header. There are seven paragraphs which include from 2 

to 6 rows. There is a good selection for the words which are used as paragraph starters, and there are 

no advertisements to discourage the reader to start reading. Instead, the margins (photos) are not 

well placed. There is too much empty space in both sides, which is quite discouraging and as per the 

research basis it is an unattractive element for the reader. 

Completely out of the standards considered for this research is the portal from Skopje “zhurnal.mk”. 

This portal is one of the most read portal in Albanian language in Macedonia and utilizes row 

structure which is above 90 characters and has the tendency to generally use long rows.  

 

Example:  

"Dështimi i këtyre partive ka qenë që në start. Për shkak të miopisë së tyre politike dhe lakmisë =98 

për pushtet, pranuan të hyjnë në qeveri pa ato kërkesa që dilnin nga Deklarata e përbashkët e =93  

partive politike shqiptare, e njohur si “Platforma e Tiranës”. =62 

 

Text has eight paragraphs, two of them have 9 rows, and the shortest one has 2 rows. There is no 

subtitle nor highlight in the beginning of the text, likewise there are no middle titles. Illustration and 

the text in the beginning are separated by an advertisement. Right margin falls within the standards, 

even though it may lose the focus of the view in the text, because the right margin is full of photos. 

While in the left side, the margin includes a very wide area, almost as half of the text. The beginning 

of the paragraphs is not enough attractive to initiate a read, where you have the idea (in two-three 

cases) that the paragraphs are created only that they include less rows.  

However, this portal is closer to meet the ideal model compared to the other Albanian portal in 

Macedonia “lajmpress”, where the standard rows contain 140 characters, which means double of the 

ideal row size. 
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Example:  

Partitë kanë hyrë në fazën e fundit të përzgjedhjes së kandidatëve me të cilët do të garojnë në 

zgjedhjet lokale të 15 tetorit. Në disa komuna =142 

tanimë kandidatët e disa partive janë thuajse të sigurt, ndërsa në shumë komuna partitë kanë ende 

problem në përzgjedhjen e kandidatëve. Edhe =141 

në këto zgjedhje situata më e tensionuar duket në BDI. Nga kjo parti deri më tani kanë zgjedhur 

vetëm kandidatin për Komunën e Kërçovës ku në =139 

 

Text is illustrated with logos of six political parties, with no subtitle nor middle titles. However, the 

text contains three paragraphs, one would be 9 rows long, the second one 4 rows and the last on 8 

rows long.  

The initial paragraph words are not well selected to capture the readers’ attention. Margins fall 

within the standard model subject for this analysis. Similar with the state of the portals in Albanian 

language, is also the state of portals also in the region. Croatian portal “jutarnji.hr” has a row 

structure within the borders of our ideal model, with standard rows of 80 characters.  

 

Example:  

Uragani Harvey kaloi në tokë në brigjet e Teksasit dhe përfshiu qytetet Corpus = 73 

Christi e Rockport, ku dëmet ende po vlerësohen, dhe po shkon shumë më ngadalë, për ç’shkak =86 

ekziston rreziku real se do të pasohet nga vërshimet katastrofave=79 

 

Text does not include any subtitles nor middle-title, but in some of the paragraphs there are some 

words marked in bold, which are used as key points to understand the topic. One special 

characteristic of this portal is that after two-three paragraphs there is a photo or short video which 

makes the read much more attractive.  

In total, text has 10 paragraphs, where each of them has 4-6 rows. The paragraphs start with 

information and facts that are attractive and generally fulfill the criteria of the text written in some 

mini-pyramids. Regarding margins, they are out of standard and therefore offer the idea of a gap. 

Similar state is also noticed in the Serbian portal “b92.net”, where the row width is also around 80 

characters.  

 

Example:  

A e ka humbur Sorosi fuqinë e tij të punës ose po sheh diçka që të tjerët nuk e shohin? Dhe çka =85 

për gjendjen globale ekonomike, të sistemit neoliberal ekonomik në të cilin jetojmë, = 74 

flet fakti se dhjetë individët më të pasur në vitin e kaluar...=76 

 

Text written in 17 paragraphs, where the longest one contains 8 rows and most of them fall within 

the required standard. Moreover, most of the paragraphs fulfill also the minipyramid criteria. While, 

text does not contain subtitles nor highlighted sentences at the beginning, neither middle titles and 

nouns highlighted in bold within the text. The right margin is within the criteria, while the left 

margin contains a huge blank space, almost like half of the text. Portals from Bosnia and 

Hercegovina, “dnevni avaz” has a row structure which falls outside the model subject of analysis. 

Here, standard rows contain 100 or more characters.  

 

Example:  

Babai i tij një ditë u martua. Solli një grua të re dhe të bukur. Aliu e respektoi njerkën si=98 
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Nënëne tij. Por, njerka u dashurua në thjeshtrin.  Çdo ditë, gjithnjë e më shumë i bënte presion 

=112 

atij, duke dashur qëta bëjë përvete. Aliu u tërhoq anash, ikte, heshtte... një ditë, duke mos mundur të 

durojë më, i =106  

 

But the text length does not remove the text attractivity, because several photos are spread across the 

text, like the middle titles and sentences highlighted in bold which are sufficient in order to obtain 

the reader. 

Text contains 17 paragraphs, where each of them includes 5-6 rows and the minipyramid criteria 

mainly has been followed. In general margins fall within the standard and offer the possibility to 

focus in the text. Portal from Montenegro “vijesti.me” includes rows with standard structure, with 

tendency of having rows with 75 characters.  

 

Example:  

Rrëfimi aktual për rishkruesit e reformës shkollore, ose – rrëfimi i ri për = 78 

intelektualët mashtrues malazezë të secili lloj – është shumë = 65 

interesant në atë lloj në të cilin tregohet mekanizmi i funksionimit...= 75 

 

Text is composed of 11 paragraphs, most of them are long, while two of them contain 11 rows. Even 

though the paragraphs are long, they create a structure and contain attractive words at their 

beginnings. Meanwhile, there is no sub or middle title, nor like there isn’t any bold highlighted 

word. Margins are within standards.  

 

 

Conclusion 

 

Will the reader stay or move somewhere else? Are there enough distinctive elements which could 

affect the readers to decide in their first sight if the text is worth reading or not?  

Generally, none of the portals under investigation does not fulfill all the requirements based on the 

research taken as a sample. Regarding the row width, it is clearly noticed that only half of the portals 

use standard rows while the others generally have longer rows which are weary for reader’s eyes, 

while some portals used shorter rows.  

An improved state seems to be at the paragraph width, where it is shown an increased awareness 

building in terms of writing short paragraph, even though there are two cases when this is not 

considered at all.  

Only less than half of the texts fulfill the important criteria of writing in the form of mini-pyramid. 

In most of the cases, you have the impression that the new paragraph has been started just to fulfill 

the criteria of short paragraph, rather than finding one important element to start the new paragraph 

with an attractive topic or issue.  

Almost in all the portals you have the impression that they are facing dilemma between traditional 

text in hardcopy media and text in news portal while choosing the proper text structure. Generally, 

they hold an improvised subtitle (marked in bold but without a subtitle content) and rarely middle 

titles. Most of the portals use only one picture in the text header and consider this to be enough. 

Even though a longer text with numerous pictures would make it much more attractive.  

While the margins topic is not handled in priority by the none of the portals even though a technical 

solution in this case would increase and maintain the amount of readers. Two interesting behaviors 
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are noticed in this direction, either there is a huge blank space or a space filled with pictures in the 

margins section. Nevertheless, it seems to be more attractive and relevant to the reader when they do 

not see a huge blank space but instead they see some pictures.  

Adding the fact that advertisement is noticed to be in the beginning of the text and after two-three 

paragraphs then it can be stated that the news portals in Kosovo and region did not focus on finding 

professional elements to attract the readers. They were constantly searching for new elements which 

would possibly attract the reader. Fake titles, which are not filled with content, fake photos, 

attractive facts but unverified, trivial personages, cheating by hiding the name where the important 

event has happened and similar elements should be crucial points for the portals to try and compete 

with quality news and proper design selection. These two elements improve the media by making it 

more attractive not only in the online journalism but in all types.  
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Abstract. After the First World War the internal political scene of Albania was characterized with 

an instability and political struggle between parties; such situation reached its peak in June 1924 

when a rebellion was followed by seizure of power by opposition. This event attracted attention of 

all powers, especially of Great Britain, who was concerned about her oil concessions in Albania. 

Therefore this work aims to elaborate the attitude of Great Britain towards to Government of Noli. 

At the same time this work pretends to give a reflection to international and national circumstances 

which lead to failure of Government Noli to be recognized internationally. A particular emphasize 

will be given to the influences of British consuls on High Majesty Government in relation to the 

issue of recognition of Noli’s Government. This work was mainly based on British archival sources. 

Key words: Fan Noli, H. Aires, R. Parr, Zog, Foreign Office, etc.    

 

Introduction 

The Movement of June 1924 in Albania and establishment of a government under the leadership of 

Fan Noli attracted the attention of international community. Not only the neighbours of Albania, but 

even the Great Powers like Britain, France, Italy and Russia were interested about the situation in 

Albania. All these states perceived the events in Albania through the angle of their political, 

economic and military interests.  

As soon as the government was established, Noli addressed a letter to British Prime Minister, 

MacDonald. This letter emphasized the mandate that the High Regence of Albania gave to Noli to 

form a liberal government. As a primary objective of this government was formation of a new and 

modern administration and establishment of friendly relations with other states, particularly with its 

neighbours.120 

Fan Noli was hoping that his governmental programme, inspired by principles of liberal democracy, 

will face an understanding and support in democratic Western countries. First of all, Noli was 

expecting a sympathy from Great Britain due to the fact that Ramsoy MacDonald was heading a left 

wing labour party.121 

The efforts of Noli were followed by General Secretary of Albanian Foreign Office, Xhafer Vila. 

While explaining the plan of Noli’s government to approve oil concessions for Anglo-Persian 

                                                                 
120 FO 371/9639 C992/28/90, A note from Albanian Government, 19 June 1924, p. 137; Zhivko 

Avramovski, “Qëndrimi i Anglisë ndaj qeverisë Noli në Shqipëri në vitin 1924”, Gjurmime 

Albanologjike, Seria e Shkencave Historike, Nr. II-1972, Prishtinë, 1974, p. 163. 
121Arben Puto, Shqipëria politike, Tiranë, Toena, 2009, p. 369-370. 
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Company, Vila asked about the period when the Great Britain will recognize the government of 

Noli. The British ambassador in Albania declaring that he didn’t receive any official instruction 

from his government, expressed his personal opinion that: “…the High Majesty Government will act 

in accordance to the range that this government will be accepted by people and by tendencies to 

provide a moderate rule”.122 

The efforts of Vila and hopes of Noli were empty-handed. Upon receiving the letter from Noli, 

Howard Smith, the Chief of Central Europe Section in Foreign Office, on 18th of June made a 

written record expressing his doubts to review the letter or to act as it was not received at all. In his 

records it was written that the Foreign Office was informed about two parallel governments in 

Albania, one in Vlore by Fan Noli and the other one in Shkoder, so Foreign Office was not sure if 

Noli’s government should be recognized as a real government for the entire Albania.123 

As a result the Foreign Office refused to review Noli’s letter and before any diplomatic actions the 

British ambassador in Albania was asked to provide information about the authority of this 

government.124 

But, at this period Mr. Harry Eyres was acting as a British ambassador in Albania. As an 

experienced diplomat he exercised a great influence on Foreign Office, therefore his reports will 

play an essential role on guiding the British diplomacy toward the government of Noli. In the past 

Eyres established positive relations with Zogu, so he didn’t pay an enthusiasm to Noli. Considering 

Zogu as a single competent person to govern Albania, he recommended to High Majesty 

Government: “…the official recognition of Noli government should be postponed until the High 

Majesty Government is assured that Albanian government will be turned on into a constitutional 

government and won’t exercise any violence against political opponents, because the first act of 

revolutionaries was to release the person who committed an attempted murder against Zog in 

February 1924. The government enforced another political act. A political court was established 

against political opponents. This court released a death penalty to A. Zogu, Sh. Verlaci, Iliaz Vrioni, 

etc. Their property was seized and nationalized”. 125 

The reports of Eyres were confirmed by British consul in Albania, R. Parr. In a report addressed to 

Foreign Office, he stated: “…the new government in Albania aims to punish the main supporters of 

previous government by expulsion and seizure of their property. This government will not call the 

parliament, but intends to organize elections in the future”.126 

The statements of British representatives in Albania were sufficient for Nicolson, the Head of 

Central European Section in FO, to decide not rushing in this issue. He declared: “…those reports 

shows that (1) the revolutionary government doesn’t exercise its power in entire Albania, (2) 

thereare no indications that this government will behave in a civilized manner and give off a 

violence. Therefore, we will wait a while before granting them a recognition”.127 

Regardless this attitude, the Noli’s government continued its efforts to secure a recognition from 

Great Britain. During a meeting between the Albanian ambassador in London and Howard Smith, 

Secretary of Foreign Office, held on 7 July 1924, the Albanian ambassador, Mehmet Konica, 

requested a recognition by Great Britain, emphasizing that such an act was already made by Italy 
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and Greece. Smith, being aware that the note of Mussolini addressed to Noli didn’t mean the 

recognition, replied that the High Majesty Government was observing if the Albanian government 

will obtain an acceptance from its citizens and will exercise its power in entire Albania, and that the 

High Majesty Government is waiting for reports of its representative in Albania, Mr. Parr. Konica 

replied that reports of Parr and Eyres should be prejudiced, because they were supporters of 

previous government, even inspiring them against the actual government. Smith refused to talk 

about the role of Eyres and promised that a decision regarding the recognition of Noli’s government 

will be taken soon by Foreign Office.128 

As promised to Konica, the Foreign Office performed a detailed analyse regarding the developments 

in Albania and attitudes to be taken by the High Majesty Government regarding the recognition of 

Albanian government. In his report, after pointing out that Eyres had requested non-recognition of 

Noli government, Smith cited the statements given by Eyres: “…since 1921 all governments in 

Albania were established in accordance to the law. They had majority in parliament or secured 

sufficient votes. The government of Noli doesn’t represent the majority in parliament and it doesn’t 

intend to call the parliament. Their programme is poor, they also plan to prosecute people involved 

in last events. By other words, the Noli government was established by a revolutionary action and 

intends to rule without the parliamentary control, eliminating its opponents”.129 

Furthermore, in its reports Smith paid an attention to economic interests of Britain in Albania. 

Foreign Office was doubtful if the recognition of this government will be followed by granting of 

oil concessions to Anglo-Persian Company. Also two other factors were counted: (1) memorandum 

of diplomatic library regarding the positions to be taken when dealing with recognition of 

governments deriving from revolutions and (2) the opinion of the diplomat Sir Cecil Hurst, of 19 

February 1923. Both factors indicated that the practice of British government in such cases was 

refusal to grant a recognition to governments deriving from revolutions unless is not demonstrated 

that such governments are supported by their citizens.130 

As an example of this attitude was taken the case of overthrown of Portuguese Monarchy and 

establishment of a Republican regime in 1910. The Great Britain maintained unofficial relations 

with this government, like with a de facto government. The other European countries followed the 

British attitude against Portugal. The official recognition of Portuguese government was conditional 

to its approval by the parliament, derived from free and democratic elections. This condition was 

fulfilled in September 1911 and the Portuguese government was recognized by Great Britain and 

other European countries in de jure form.131 

As you can see, the example of Portugal represented the necessity of legalization of government 

through elections, a principle to be followed by Albania as well.   

The issue of recognition was processed seriously by Foreign Office, who analysed even the wording 

of Noli’s note to Foreign Office: “…I am assigned by the Council or Regence to form a 

government”. The Forein Office was aware that the Council consisted of four members, three of 

whom left Albania because of the revolution, whereas the remaining one was also a member of the 

revolutionary movement.132 
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Therefore, the Foreign Office reached a conclusion to the lack of legal ground for the mandate by 

Council of Regence, since now this Council was out of function. So, based in these reports and 

suggestions from Eyres, Howard Smith, the First Secretary of FO, on 21 July 1924 declared: “…Mr. 

Eyres has been consulted about the recognition, and he rejects the recognition…therefore, I submit 

my opinion to reject the recognition of Albanian government. The British consul in Albania, Mr. 

Parr, is instructed to maintain only limited official relations with Noli’ government”.133 

The decision of 21 July 1924, and the instructions given to Mr. Parr to maintain limited relations 

with Albanian government, marks a point when the British government gave off from recognition of 

Albanian government and started to calculate other options regarding Albania, such as isolation of 

Albania in international relations.  

Anyway, it seems that oil concessions were the main reason to reject the recognition of Noli 

government. Eyres achieved to secure a full monopoly over the oil fields in Albania for Anglo-

Persian Company. Information provided by Eyres convinced Foreign Office that the new Albanian 

government would not be willing to provide a similar treatment in regards to oil concessions.134 

The importance of oil sources for the stance of British government towards the government of Noli 

was confirmed by that age politician, Sejfi Vllamasi. In a meeting between Vllamasi and Morton 

Eden, a British consul and member of Intelligence Service, who provided great services for Albania 

during the Congress of Lushnja in 1920, the last one declared: “…it was the oil that separated 

Mosul from Turkey, and it was the same oil that throw you out of power”.135 

In fact, since the end of First World War the Great Britain showed an interest to obtain a concession 

for the exploration and use of the oil in Albania. Before being overturned Zog has granted to Anglo-

Persian Company a potential monopoly on oil fields. The British were afraid about the fate of their 

concessions because Noli allowed the spread of what in London was seen as chauvinism against the 

foreigners. Furthermore, the British attention was focused also on the fact that Noli was keeping 

close connections with Albanian-American Association – VATRA, who by all means might have 

been obedient to defend the interests of American Standard Oil Company.  

These doubts became more evident when Major Barnes, on behalf of a British company, applied for 

the tobacco concession through convenient conditions for Noli government, but such an application 

was rejected.136 

Another doubts were orientated towards the approach between Noli and Mussolini. British consul in 

Albania, Mr. Parr, informed Foreign Office that the ambassadors of France and Yugoslavia in 

Albania expressed their beliefs that Italy was standing behind Noli.137 

This report reinforced British doubts on Noli government, because the Italian influence in Albania 

would mark conversion of Adriatic into an Italian lake, and as a result the British road to the 

Mediterranean would be jeopardized in addition to a possible conflict between Yugoslavia and Italy 

over the Albania. 
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The reports of British consuls in Albania to Foreign Office during the months July-September 

reinforced belief in FO that non-recognition of Albanian government was a right decision. Mr. Parr 

was reporting about increasingly tendencies against the foreigners in Albania, particularly about the 

negative image of Great Britain in Albanian daily press. Great Britain was also upset about the 

obstruction on business activities of foreigners in Albania.138 

On the other hand, beside the negative reports of British consuls, it was the Noli government who 

made some diplomatic mistakes. In the beginning of July Albania established diplomatic relations 

with Soviet Russia, and this act flamed a reaction in western countries like in Britain, Italy, and 

particularly in Yugoslavia.139 

In the beginning of December 1924 Zogu and his soldiers in Yugoslavia, being supported by 

Yugoslavian government, were making final preparations to intervene in Albania. Noli was aware 

about Zogu’s plans, therefore he asked his ambassador in London to submit a complaining note to 

Foreign Office in regards to Yugoslav support for Zogu’s actions.140 

Now, when Noli government informed British government about the projects for armed invasion in 

Albania, Foreign Office started to calculate needed actions to be taken in case Albania asks 

officially the intervention of League of Nations. Howard Smith expressed his view that Albania 

should not be encouraged to apply for a support to League of Nations, because this is a useless act 

since the Yugoslav Prime Minister, N. Pashic, would have taken needed actions with France and 

Italy and thus the League of Nations may be placed in an undesired position. On the other hand 

Nicolson proposed to control the situation and prevent from addressing it to League of Nations.141 

But, there was as a reason behind British hesitations. Italy denied to enforce the authorization that 

the Conference of Ambassadors granted her in regards to Albania on 9 November 1921. Therefore, 

if Albania applies for a support in League of Nations and Italy fails to conduct its authorization, then 

the case to settle the situation will be addressed to Great Britain, and the High Majesty Government 

was not willing to play this role. Howard Smith was doubting about a possible secret agreement 

between Italy and Yugoslavia (ceding Yugoslav territories to Italy as a compensation for invasion of 

Yugoslavia to Thessaloniki), which may produce unpredicted situations particularly if France will 

support the claims of her ally – Yugoslavia. As a result Smith concluded that it would be a wrong 

action if the case is addressed to League of Nations and he proposed to treat the case of Albania as a 

random game in Balkans.142 

The lack of British involvement in League of Nations in favour of Albania meant a silent approval 

of Zogu’s intervention in Albania, because in this way the territorial changes in Balkans would have 

been prevented.  

On 20 December 1924 Albania submitted an official appeal to League of Nations against the 

invasion. The appeal was useless. Great Powers followed the suggestion of Nicolson regarding this 

issue: “if Albania makes an appeal to League of Nations, we should delay the appeal…”.143 

Anyway, after the fall of Noli’s government and after analysing circumstances of six months period 

of Noli’s rule, the British diplomacy expressed an official stance on reasons for non-recognizing the 
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Noli government. The senior diplomat Lampson expressed two reasons why British government 

rejected the recognition of Noli’s government: (1) it was a principle of British government to reject 

recognition of a government deriving from a revolutionary movement, unless this was not admitted 

by the majority of population through free elections, (2) Fan Noli issued a decree that prosecutes his 

opponents. Noli also didn’t held elections so we had no information if his government would be 

recognized by his citizens. For those reasons the recognition was refused.144 
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Abstract.Social policy broadly focuses on pensions system, health insurance, education, family 

policies, disability and injury insurance, unemployment benefits, war victims’ benefits and other aid 

to the poor. The main features of Western Balkans’ welfare system during communism can be 

characterized by three pillars: full employment and quasi-obligatory employment: broad and 

universalistic social insurance: and a highly developed typically company-based, system of services 

and fringe benefits.This system was eliminated after the fall of communism, as it became impossible 

for the state to provide the necessary funds to cover new social costs associated with transformation. 

The welfare system reform in the form of introduction of choice and marketization was delayed and 

implemented unevenly due to protracted conflicts, internal and external determinants. The 

paperinitially will comparatively examine the similarities and differences insocial policy in Western 

Balkans taking into account different initial conditions, legacy, political systems and the influence 

of international actors. Secondly, it details the case of social policy reform in Kosovo explaining 

resulting institutional set-up and policies adopted in the context of international administration and 

globalisation.  The paper narrows down to pension system reforms.  

 

Keywords: Kosovo, Social Policy, Pension System, Marketization, institutional actors, 

globalization 

 

 

Introduction 

 

Social policy broadly focuses on pensions system, health insurance, education, family policies, 

disability and injury insurance, unemployment benefits, war victims’ benefits and other aid to the 

poor. The main features of Western Balkans’ welfare system during communism can be 

characterized by three pillars: full employment and quasi-obligatory employment: broad and 

universalistic social insurance: and a highly developed typically company-based, system of services 

and fringe benefits. This system was eliminated after the fall of communism, as it became 

impossible for the state to provide the necessary funds to cover new social costs associated with 

transformation.  

Issues of pension system reform and sustainability had been a recurrent theme during the transition 

process in Central Eastern Europe. States embarked on similar reform paths to tackle the fiscal 

challenges that resulted due to initial tendencies to use social protection measures to cushion the 

shock of post-communist economic reforms. Two reform paths could be differentiated – parametric 
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reforms and pension privatization. Pensions reform had been a politically sensitive issue for CEE 

governments seeking reelection. However, the turn of neoliberal ideas in social policy reform and 

external actors had played an essential for overcoming the hold up problems. The pension system 

transformation in Wester Balkans in the form of introduction of choice and marketization was 

delayed and implemented unevenly due to protracted conflicts, internal and external determinants.  

Kosovo pension system reform process provides an interesting academic example of the impact of 

international factors in implementing a neoliberal policy blueprint. In the absence of path-dependent 

institutions and domestic opposition, Kosovo has implemented some of the most radical reforms in 

pension privatization and marketisation. The paper takes an actor-centered structural approach in 

political economy to provide a framework of analysis for the case study. Muller (2002) has similarly 

used the methodological framework to explain the dynamics of pension reform in Poland and Czech 

Republic. The methodological approach was determined by the nature of the topic and resource 

constraints. The study combines qualitative data analysis of relevant literature, discourse analysis of 

pension reform in Kosovo and secondary statistical data of the Kosovo Statistical Agency.  

The paper will initially examine the main global perspectives in pension reform process. A 

comparative analysis of pension reform process in Western Balkans is presented in the second part. 

The third part details the case study of Kosovopension reform in explaining resulting institutional 

set-up and policies adopted in the context of international administration and globalization. 

 

The pension reform perspectives 

Social policy broadly focuses on pensions system, health insurance, education, family policies, 

disability and injury insurance, unemployment benefits, war victims’ benefits and other aid to the 

poor (Wilensky, 2002). Social policy focus varies in different countries because some might 

prioritize income security and insurance compared to other cases where poverty reduction is the 

main goal. The scale and scope of social policy development varies across countries and depends on 

the funding. The funding for social policy usually comes from income contribution, general tax and 

trade unions. 

Social programs have often been interpreted as a power struggle between different social strata. 

Ruling political parties have tried to strike a balance between capitalism and redistribution. 

Economic growth and resources created therein enable political parties to compete on redistribution 

campaigns. Resource redistribution in electoral cycles have enabled governments to ensure peace 

and stability in the enduring struggle between left and right (Maier, 1997). According to this 

interpretation, many of the free public services resulted because of negotiations between labour and 

employers and as a combination of large cross-class coalition of industrial capitalists, unions, social 

democrats. 

Political environment in which actors as political parties, trade unions, experts and business interest 

groups operate is also important. Citizens can replace their politicians or parties whenever the 

policies that they adopt are disagreeable and if they do not implement those policies that they’ve 

promised during electoral campaign (Tsebelis, 2002). On the other hand, in all democratic societies 

there are examples of how interests groups seek to exercise influence on policy-making in an 

attempt to promote their narrow interests.  

Social Policy scholars also stress path-dependency and maintain that prior policy arrangements 

determine the future of social welfare choices. Attempts to change social policy are seen in a new 

context of strong and politically salient groups that oppose or favor the reforms. Social policy 

generally affects large groups of people and potential voters. The existence of regular electoral 

intervals in a democracy and the fact that changes in social policy tend not to generate significant 
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pay-offs in a single election cycle makes it rather complex for political parties and governments to 

implement fiscally sound reforms.  

 

Iversen and Cusak (2000) noted that social policy programs in contemporary democracies would 

have to be developed as a means to smooth the changes in the economy. Technological innovation, 

higher productivity, change in demands for goods and the collapse of traditional industrial base will 

make part of the workforce structurally unsuitable for the labour market. Hence, political parties 

social programs could be interpreted as a competition to win over the losers of economic 

transformation. Baldwin (1990) views social policy is a form of social insurance. In essence, he sees 

social policy as an attempt to pool the risk among different risked groups.  Thus, social policy has a 

social insurance function rather than a redistribution of wealth function. The shape of various social 

policy is a result of the bargaining power of the different risked groups instead of one group wanting 

to get resources from the other 

Other views advanced by Rodrik and Scharpf (1991) say that the development of social policy is 

more as an attempt by the governments to buy the support of the poor for the liberalization of trade  

in the neoliberal economic order. The wisdom is that economic openness would mostly hurt the 

weakest and therefore they stand the chance to counter the policies using democratic means. 

According to this thinking logic the social assistance scheme depended on the good performance of 

private sector and industry and as such it was a result of the negotiations where businesses 

associations would support the social schemes in exchange for Social stability (Maiers,1987).  

Another important dimension of social policy in recent years is recognized by Hausserman (2010). 

In essence, we have a change in family structure and the male-breadwinner and female caregiver 

divide is diminishing and we would therefore see new instruments to compensate former male 

breadwinners and new demand by women for childcare and elderly care. Thus, the new social risks 

are a less protected male with outdated skills, a less protected female which is disadvantaged by the 

dualisation of labour market - women have lower incomes and less protected jobs - and demands for 

new services due to changes in family structure.   

However, after the European debt crisis (2008-2012), a new turn on social policy retrenchment has 

emerged. Social policy faces several challenges caused by economic crises, low fertility rates, 

population aging and rising female participation in economy. Questions over the sustainability of 

funding for social programs have taken the center stage of the debate. Parametric reforms in the 

pension system and introduction of means-tested assistance has become more prevalent across 

Europe.  

Marketisation and introduction of choice in pension systems, education, healthcare and active labour 

market policies have gained traction in the reform trajectory. In pension reform process saw the 

introduction of choice instead of traditional contribution and benefit based government run pension 

schemes. Unemployment benefits were reforms from being mainly passive incomes to active 

incomes – this means that they states were no longer willing to just give incomes to the unemployed 

but made the conditional on them being active in educating themselves and looking for jobs. 

 

Trends in Pension Reforms in Western Balkans 

Former communist countries in Central Eastern Europe (CEE) implemented the key doctrines of 

communism in economic, political and social spheres. Policy options were heavily influenced by the 

developments in former Soviet Union. However, internal dynamics had influenced varying models 

of social policy. The main feature of the system were prevalent – full employment, broad and 
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universal social insurance and an extensive system of state-enterprise based services and fringe 

benefits (Esping-Andersen, 1996).  

After the collapse of communist economic and political system in 1989, post-communist countries 

had to go through the process of transition towards democracy and market economy. The initial 

years of the reform process was marked by falling outputs, high levels of unemployment and 

decreased capacity of the state to respond to emerging social challenges. The move from the old 

system of universal social benefits and ‘intexistent’ unemployment towards market economy 

resulted in high levels of unemployment, inflation and increased poverty rates (Kaufman, 2007).   

Wester Balkans transition countries responded to the new challenges with generous social transfer 

schemes to buy in the social stability. Issues of pension system sustainability that had existed even 

before the transition to market economy were exacerbated by the lack of capacity to collect 

contributions (Hulzeman, 2009) and tendencies to use social protection measures to cushion the 

shock of reform (Kaufman, 2007).  

Western Balkans countries adopted a number of reform strategies to cope with the emerging 

challenges in their pension systems. In the early period of transition, some countries shifted their 

pension indexation from gross wages to prices. This reform was later followed by longer-term 

reforms which aimed to transform the existing public pensions. The transformation was aimed at 

increasing the pensionable age, benefit formulas and contribution collection. As a result of 

negotiations between national governments and trade unions the pensionable age increased by about 

three years for men and three-six for women in most cases (Fultz, 2004).  

In terms of benefit formulas, countries introduced reforms which aimed to tighten benefits by 

making the minimum contribution period longer. The tendency of the reform process was to make 

pensions more individualized and earnings-related. However, by mid-90’ it had become clear that 

the old-age pension system inherited from socialist past were undouble in dire need of reform. Two 

basic reform paths can be differentiated in the region – parametric reforms and pension 

privatization. By the end of 90’ a number of countries introduced a multi-pillar system and 

privatization. Kosovo opted for a radical systemic reform introducing a multi-pillar system.  

 

Kosovo pension system reforms 

Kosovo Socialist Pension System 

 

Kosovo pension system dates back to former Yugoslavia. The general provisions of social policy 

and pension system were laid out in Yugoslav Federal Law on Pension and Disability Insurance. 

The by laws of the former Autonomous Socialist Province of Kosovo regulated the retirement 

conditions and benefits. Th retirement age for men was 60 while for women 55 years provided that a 

minimum of 20 years contribution was made. Retirees could expect to benefit up to 80% of their last 

wage. Benefits were fully indexed to wage growth (World Bank, 2008). The Socially Owned 

Enterprises were given the competencies to set the level of contribution rates and administration 

system.  

Kosovo social welfare dates back to former Yugoslavia. The main characteristics of the social 

security system were the following: every worker was paid the same, low wage, generous universal 

benefits such as family allowances, pensions, subsidized food, housing and guaranteed jobs for life.  

The main features of the communist welfare system can be characterized by three pillars: full 

employment and quasi-obligatory employment: broad and universalistic social insurance: and a 

highly developed typically company-based, system of services and fringe benefits. The retirement 

age for men and women was 60 and 55 years respectively provided that they contributed to the 
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system for at least twenty years. Workers could expect to benefit up to 80% of their last wage after 

retirement and benefits were fully indexed to wage growth (World Bank, 2008). Due to the specifics 

of the former Yugoslav communist system, socially owned enterprises were given the competencies 

to set the level of contribution rates and administering the system. 

Former Socialist Federation of Yugoslavia collapsed in 1992. The expected political and economic 

transition from communism to market economy were largely delayed by inter-ethnic conflicts of 

1992-1999.  Kosovo lost its status as a unit of the Federation and was forcefully brought under 

Serbia.  The former pay-as-you-go (PAYG) pension system was integrated into the Serbian Pension 

Fund (Gubbels, 2007).  The number of contributors fell drastically as Kosovo Albanian population 

was expelled or boycotted the Serbian politics and economic life. There were very few claimants 

and beneficiaries from the newly established Serbian Pension Fund. The pension system collapsed 

during the bitter war in Kosovo 1998-1999. However, the province was placed under UN 

Administration following the withdrawal of Serbian authorities.  

 

Pension reform under international administration 

 

The UN Mission in Kosovo (UNMIK) established a new pension system in Kosovo in 2002. The 

appropriation of the former Kosovo socialist PAYG was left aside and any new settlement was to be 

discussed during the Kosovo final status negotiations with Serbia (Gubbels, 2007).  The newly 

established multi-pillar pension system followed the blueprints of neo-liberal reforms in Latin 

America. The first pillar was managed by the Ministry of Labour and Social Welfare and provided 

basic social transfers to all Kosovo residents above 65 years of age. The second pillar was a private 

funded scheme managed by the newly established autonomous institution called Kosovo Trust Fund 

(KTF).  The Fund obliged all employers and employees to deposit 10% of monthly income to 

individual accounts. Employees that have reached the retirement age (65 years) would be eligible 

for a monthly pension determined on the basis of contributions. The third pillar was introduced the 

voluntary pension scheme to be operated by private insurance companies holding a licensed from 

the Kosovo Central Bank.  

Kosovo pension system reform during international administration is considered to be an emergency 

response in the context of early post—conflict situation. The choice of pension reform path was 

heavily influenced by a new neo-liberal paradigm. The initial conditions in the post-war period 

offered a window of opportunity to introduce both pension system privatiosation and liberalization. 

Political opposition to reform was absent. The policy choice was not necessarily constrained by 

path-dependent institutions or interest groups since the former Serbian administered PAYG system 

was not applicable due to the United Nations Security Council Resolution mandating a withdrawal 

of Serbian administration. While the policy choice was implemented in a new context of 

international administration and reign of neoliberal paradigm, economic factors were also a key 

contributing factor. Kosovo’s economy was small and the labour market largely informal. The 

newly established fiscal authorities in Kosovo lacked administrative capacities and the tax base was 

inconducive to large social expenditure projects.  

External determinants played probably the most significant part in shaping the welfare systems and 

pension policy development in Kosovo (Xhumari, 2010). The international factors influence came in 

three forms: direct competencies over decision-making in Kosovo, conditionality and expertise. The 

decision-making authority in Kosovo over social policy has been within the mandate of UNMIK 

Economic Pillar IV which was financed and staffed. The World Bank laid out the main provisions 

for the future Kosovo pension system in 2001 in its report on economic and social reforms in 

Kosovo. The actual Working Group for the design of the pension system in Kosovo was led by 

USAID with the involvement of representatives of EU Commission, IMF, World Bank and ILO 
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(Gubbels et al, 2007). The financial support and expertise for the implementation of the first pillar 

was offered by the EU Phare Program (EU Commission, 2008) while USAID and World Bank 

supported the establishment of second and third pillars.  

 

The international administration influenced both constitutional and legal barriers to frame the future 

pension policy.  In order to allay international concerns over potential future government 

interference in the Pension Fund, the Final Status Settlement for Kosovo proposed by UN Envy 

Maarti Ahtissari n KTF autonomy and composition. The new Constitution of the Republic of 

Kosovo (2008) mandated that the body in charge of pensions fund should be outside of direct 

government control. Half of the Board Members of KFT were to be internationals. The General 

Manager of the body was also international (Gubbels, 2007).   

An equally important factor during the design phase of the new pension system was economic in 

nature.  The initial design process occurred in the context of low government revenues, high 

unemployment levels and ailing economy. The process o privatization of the formerly socially 

owned enterprises had been rather complex due to unresolved political status of Kosovo. The lack of 

financial resources and tax revenues to finance the social welfare programs were also influential 

actors in the minds of international administrators (Gubbels et al, 2007). Issues over financial 

sustainability took precedence over social concerns and pension adequacy. Even the level of pension 

contributions (10%) was purposely left low as to encourage firms to move away from economic 

informality.  

Kosovo population is generally young and did not face the aging problems that have challenged 

policy-makers in other European and CEEC transition economies. At the time of pension reforms 

only 6 percent of population were older than 65 years of age (KSA, 2011). The dependency ratio 

was generally low. There were roughly ten people of working age for one retiree. Despite its 

demographic advantage, the level of employment and collection capacities were very low (Barttlet 

et al, 2009).  

 

Pension reform in the post-independence years 

 

The Government of Kosovo initiated a reform of pension system in 2011 in response to the 

challenges of the European financial crisis. The initiative addressed the issue of the loss of revenues 

of KTF in international markets during the Debt Crisis 2008-2011. The reform proposal sanctioned 

that the lions share of future investment should be re-oriented to the domestic market in the form of 

government bonds and banking assets. These steps appeared to address a major public opinion 

concern tat the earlier institutional set-up has done little to stimulate the development of national 

financial market.  

The Government of Kosovo advanced a proposal in 2011 to amend the Law on Pensions in order to 

institute a version of PAYG in the first pillar. The proposal found support among a number of 

interest groups and political parties. However, the proposal was shelved amid concerns of the 

international financial institutions. The proposal to increase the level of pension contributions were 

assessed to be premature and with potential to encourage economic informality.  

Proposals for pension reform became a salient political issue during the central parliamentary 

elections of 2014 and 2017. Nearly all major political parties had inserted specific proposals for 

pension reform in their party programs. The proposals were considered to be corrective measures to 

address issues of pension adequacy and extension of pension programs. During the 2017, political 

parties offered different proposals to address concerns over adequacy. The ruling Kosovo 

Democratic Party (PDK) proposed an increase on pension benefits by 25 percent. The rightist 

opposition party Kosovo Democratic League (LDK) advanced a similar proposal but limited to 
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certain categories. The leftist Vetevendosje Movement (Self-Determination Movement) proposed a 

much more generous policy indicating the aim to double the benefits.  

The proposed changes have significant fiscal implications and run the risk of generating opposition 

among international financial institutions. With all things remaining the same, the Kosovo budget 

would run additional 100-150 million Euro deficits. With economic growth forecasts remaining 

around 4% in the foreseeable period and political party fiscal policy lacking specifics, Kosovo 

would have to increase the national debt from 14% to 17% of GDP. 

 

 

 
 

In the absence of structural changes in the form of tax and contribution levels increases, the VV 

proposal would need an additional 150 million Euro from the state budget. Technically, the increase 

of contribution rate could help generate an additional 80 million to finance the scheme. The rest 

could be financed by rising taxes. Assumptions for increasing the tax base by combating informality 

in the economy could take years to materialize. Under every scenario the proposal will likely 

generate significant opposition among other stakeholders – businesses, workers and international 

community. The proposal advanced by PAN would require an additional 100 million Euro. 

Compared to VV proposal, it lacks specifics about how they would cover the budget hole.  The 

LDK proposal would require another 46 million Euro. It targets only a section of the pension 

beneficiaries (basic pensions). 
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Conclusion 

The challenge to reform social policy was one of the main features of transition economies. 

Maintaining the traditional PAYG systems was difficult due to a combination of social and 

economic challenges. Western Balkans countries responded to these challenges differently 

depending on political, economic and international facors. In the initial years some countries 

undertook more radical structural reforms while others chose parametric reforms.  

The starting initial conditions differed in significant ways depending on national political, social and 

economic specifics. Attempts to reform pensions were generally unpopular. Domestic opposition 

was an important variable determining the scale of reforms. Only the impact of the international 

financial crisis during 2008-2011 had created a favorable momentum to tackle the concerns over 

fiscal sustainability of pension systems. International actors were quite influential in inducing the 

reform process both in terms of policy expertise, reform ideas and conditionality.  

Kosovo pension system design and reform process has followed an uneven path compared to other 

Western Balkans countries. While it did not face immediate demographic and path dependency 

challenges as a result of being placed under UN protectectorate, it did face significant fiscal 

challenges. Since Kosovo was under international administration, political parties and interest 

groups did not levy the usual pollical pressure noticed in Serbia and Albania. The initial years of 

pension reform 200-2010 could be considered as an emergency response to the post-conflict 

situation. Reforms occurred in a new context of influential neoliberal turn in pension reform. Its 

multi-pillar system followed the Latin American blueprint.  

The second decade (2010-2017) several initiatives were launched to shield Kosovo from the 

volatility of international markets and address concerns over pension adequacy. Extending pension 

schemes, eligibility and level of benefits were some of the most common proposals during electoral 

cycles.  However, these corrective measures have increased pension expenditure beyond tax 

collection capacity.  
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Abstract: Syrian immigration crisis has been ignored by advanced European countries and the 

heaviest burden is left to developing border countries. However this ignorance has resulted in more 

mass influx of immigrants illegally to the borders of European Union with a target of advanced 

Northern countries. To evaluate the European ignorance to this humanitarian crisis, first Turkey is 

evaluated as a transition point for all Asian and Middle Eastern immigrants dreaming to live in 

Europe. By a shocking extend of sea arrivals, Europe have noticed the humanitarian crisis and made 

a deal with main transition point for immigrants, Turkey. However this deal is a symbol of violation 

human rights and vaporisation of all European values. So refugee crisis and policy changes in 

Europe are covered briefly. In conclusion, this position of European countries is argued as related 

with accelerating social support to xenophobic and Islamophobic rhetoric in politics as to elective 

results in advanced EU countries. 
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Introduction: Syrian Refugee Crisis 

 

The main devastating effects of the Arab Spring eventuated in Syria and conflicts have deeply 

affected more than half of the Syrian population. This paper cites that the Arab Spring has a deep 

effect on changes in European policies; especially Syrian refugee crisis is corner stone to take the 

refugee crisis seriously. The main argument of this study is that the refugee flows and constructed 

fear of foreigners (especially fear for the rest of the west) have been abused by Xenophobic rhetoric 

in political milieu and media. After the first quarter of 2015, Turkey is the on the spot for European 

migration crisis because of that Turkey has been a transit point for Syrian immigrants who seeks 

high life standards shown by satellite/internet to undeveloped societies. For six years by then Syrian 

Civil War, the most traumatic refugee influx in the “age of migration” has created a huge mass 

mobility and humanitarian crisis. Regime forces, ISIS, YPG/PYD and other petit terrorist groups 

and poverty have expelled more than 7 million Syrians out of the country and various sectors of life, 

urban system and infrastructure (27 % housing stocks, public service buildings, roads, electricity 

systems, etc.) have been destroyed[1]. The first welcoming countries of Syrian population flow were 

border countries, Turkey, Lebanon, Jordan, and Iraq which hosted more than 84 % of Syrian 

refugees while they are all developing countries and have already many socio-economic problems 

such as poverty and unemployment. However especially advanced Western countries have just only 

accepted nearly one million Syrian refugees and began to seek new solutions to keep refugees in 

mailto:meltem.dirsehan@marmara.edu.tr
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conflict locations or border countries. Western welfare countries in European Union and other 

international associations have no effective initiative in solution for this humanitarian crisis, no 

decisive position for instance supporting Non-Fly Zone to keep security of Syrians in Syrian border, 

or diplomatic pressure to regime to stop the violence. Chaos in Syria has turned in a proxy war so 

many immigrants from Syria have built new lives in countries they have escaped, or they tried to get 

more than sustainable lives. Many Syrians, who live in secure locations with their relatives, targeted 

to live in Europe and they have joined in the immigration flow; crossed borders to reach European 

territory and apply for asylum. Until the sharp increase in sea arrivals (Table 1) has threatened 

European interests in 2015. Then, European Union have taken Syrian refugee crisis seriously and 

made a deal with Turkey in March 2016 not to accept more refugees by sea arrival. 

 

Turkey as transition point to Europe 

The most crowded Syrian refugee population live in Turkey, which has 21% of citizens under 

poverty threshold. Turkey has more than 3,4 million[2].Syrians and half a million asylum seekers 

coming from other countries which are in conflict or in economic insufficiency[3] Totally 4 million 

asylum seekers in Turkey have been waiting for a better life for their future and many of them 

dream on a life in Europe. Although allegedly Syrians in Turkey are escaping for survival, being a 

possible citizen in future in Turkey does not attract those lifestyle/opportunist immigrants in this 

case. Being an asylum seeker with a hope to be a European citizen at the end seems better than 

being a citizen of an undeveloped, unstable, poor, dictatorial dominated, traditional homeland full of 

conflict according to many of illegal aliens/sans papiers/ asylum seekers, who travel by plastic boats 

at the risk of their own lives. Turkey is the main transition points for all of these lifestyle immigrants 

by land borders (Greece and Bulgaria) and territorial waters (Greek islands). Many immigrants cross 

Turkey’s border to work and save money to deal with smugglers to get on plastic boats to reach at 

European Union.  

From the beginning of Syrian humanitarian crisis, Turkey has open border policy.  In addition, 

Turkey offers up jobs, education and a life opportunity for those asylum seekers via formal 

amendments for work permits. [4] Also Syrians have been guaranteed with gaining citizenship. [5] 

Actually 226,109 Syrians and 6,955 Iraqis, totally 233,064 needy immigrants live [6] in terms of 

shelter, food, cleanliness, health and all other vital opportunities in temporary residence centres 

(camps) are defined as ‘the best camps’ ever in worldwide by global media and UNHCR. [7]In 72nd 

UN General Assembly, Turkey has declared that it has been spent more than $30 billion for Syrians 

during 6 years and there has been no sufficient support to Turkey from advanced countries and 

global associations. [8] This spending has a hampering effect on Turkey’s economy; rise in the 

supply of labour, unemployment, unfair competition by illegal Syrian enterprises is one dimension 

next to the positive side of that legal entrepreneurships held by Syrians exceeded 8.000 in Turkey, 

these businesses cover 100.000 Syrian male workers. [9] In this frame, its own citizens have many 

socio/cultural and socio-economic problems because of this sudden rise in population in some 

towns. For instance, local population have faced with insufficiency in public services and house 

stocks because of accumulation of Syrian population in a very short duration. Also the most 

uneducated and pauperised Syrian population overwhelmingly children in Turkey are in need of 

humanitarian reliefs and service procurements. Addition to this, in last holiday for religious eid, 

53.798 Syrians have returned to Syria to see their relatives.[10] This situation shows that many 

Syrians in Turkey are economic immigrants. Another group of Syrians essentially attracts European 

interests, economic/lifestyle immigrants waiting to go to Europe. Sometimes they have a relative in 

any European country and they took this conflicts as a chance to immigrate in Europe as a potential 
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citizens in future. Many of them have lost their belonging to their homeland and their national 

identity; they have no idea about returning to Syria; they dream on living allegedly humanist, 

liberal, wealthy, egalitarian Europe. 

 

Refugee Crisis in European Migration Policies and Xenophobic 

Rhetoric in Europe 

In the first conflicts and mass movement phase, while Turkey and other developing border countries 

were struggling with this huge humanitarian problem, advanced European countries were only 

watching these conflicts, all kind of violence, collapse of a society and humanitarian plights. This 

silent position of European Union is just like the same as they did during Balkan 

(Yugoslav/Kosovo) Wars in 1990s and 2000s.History and actuality has many familiarity in that 

Europe take the humanitarian crisis seriously but only if a refugee crisis threatens borders after the 

death tolls and traumatic tragedies would mostly done. Syrian humanitarian crisis not only affected 

border countries, but also European countries especially after the last period of 2014. European 

countries have been rushing to reform their migration policies and border control mechanisms 

because of the sharp increase in attends of asylum seekers coming from North African coasts, 

Turkish land border and territorial waters. Those borderlines are actual transition points for illegal 

immigrants to arrive at European Union countries (Greece, Italy, Bulgaria and Spain). Since 2015, 

transition countries and target countries have faced many serious problems to tackle with this human 

influx in a sudden while. Although they have made border controls and surveillance of illegal 

immigrants stricter as a reply to Arab Spring [11], this crisis has not been considered as serious by 

other European countries until Greece and Italy could no more tackle with the increasing numbers of 

sea arrivals and border crossings proper to Dublin Agreement and Schengen visa agreements..[12] 

Especially in 2015, there has been a sharp rise in sea arrivals in this routes and Europe have taken 

this crisis seriously when the first welcoming countries such as Greece and Italy have many 

difficulties in management of this excessively increasing attends. European Union founder countries 

noticed the actual refugee crisis by shocking rise of sea arrivals at European coasts. In 2015, Italy 

and Greece have faced an incredible flow of immigrants and they have no sufficient infrastructure, 

service and tolerance to tackle with this crisis. Travel of illegal immigrants are easier by human 

traffickers from hot spots to reach at their target country. As it is on the Table1 below, in 2015 there 

is no shocking extends and changes in the number of dead/missing immigrants; it is so clear by the 

data that European countries were shocked due to intensive rise in the number of immigrants who 

achieved to stay alive and reach at European borders. This means that ramping rate is 469 % as to 

number of sea arrivals in 2014. Then number of sea arrivals towards Europe, ringed the bells for 

taking this humanity crisis seriously. 

 

Table 1.Sea Arrivals Dead and Missing in attends to cross Mediterranean sea to Europe 

Mediterranean sea 2017 2016 2015 2014 

Sea Arrivals 147,220 362,753 1,015,078 216,054 

Dead and Missing 2,785 5,096 3,771 3,538 

 

More than 1 million illegal aliens/sans papiers have arrived to European Union border only in a 

short time in 2015. This sudden influx of immigrants and the easing the border crossing of illegal 

immigrants as a strategy of the first welcoming countries to tackle with this crisis can be defined as 

turning point for a fragment on common EU border and migration policies. Then European 

countries rationally took the position when their borders begin to be under threat of an extraordinary 
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refugee flow. This sudden rise of immigrant population has resulted in strategies for sharing burden 

by border easements and allowing immigrants to travel which country they want to live on. Because, 

according to Dublin Agreement, individuals are only able to apply for asylum in a European country 

where they first entry and enrolled in the system, [13] their applications are only under 

responsibility of the first country. However this agreement created overwhelming illegal immigrants 

and most of them coming from conflict areas, famine, natural disasters, mostly from economic 

difficulties, unemployment and many other pressures have mostly targeting the North Western 

advanced countries, such as UK, Germany, Belgium, and Holland. 

For instance, immigrants illegally crossed the land border of Turkey, travelled under very bad 

conditions through Bulgaria, Greece, Serbia, Romania, Hungary to Austria and Germany.[14] 

Immigrants have chosen to enrol and apply for asylum procedures in mostly in Germany and 

Hungarian president have announced that this “migrant crisis is German problem”.[15] Other cases 

of immigrants from Africa who try to enter in UK, take the route of Ventimiglia (Italy-France 

border) and Calais (France-UK/tunnel border). This route has been has resulted in tensions and 

international border crisis among these countries because prevention of illegal crossings. [16] 

Therefore, they have disputed with the executives in arrival countries such as Greece, Italy, Bulgaria 

and Spain. The countries where are a deep economic crisis, allow immigrants to cross easily and 

proceed to northern European countries as to proper for Schengen visa. The first fragment from EU 

is the Brexit and this obliged European countries to redefine the common agreements and codes.  

More than 750.000 Syrians have been entered in Turkey during 6 months in the period of 2015 July-

2016 January and then the flow has been continued because of that the Syrians who could reach at 

European countries called their relatives to immigrate by the same route. So, Turkey has openly 

became the transit point for Syrians trying to take asylum in Europe and especially in October 2015, 

monthly number of immigrants passing Mediterranean and Aegean Sea totally peaked at 

221.638.[17] Especially this great move toward Europe began to make European executives 

bothered about the security and burden of those refugees. The turning point of the European panic 

on refugee flow crisis was the shocking effect of a photograph of a Syrian baby boy’s dead body 

lying on the sands in September 2015. [18] After this shocking media image in September 2015, 

concerns about Syrian refugee flow accelerated the negotiations on the readmission agreement / 

EU- Turkey deal was signed in March 2016[19].According to the deal, asylum applications for those 

who pass the EU border are not accepted. Since April 4 2016, illegal immigrants have begun to be 

sent back to Turkey. After this deal, that is a symbol of opposition to European values strengthened 

humanism and equality. Non-refoulement procedures, which are the main principle for Universal 

Human rights and refugee conventions after WW II [20], have been violated by these deal 

applications. By preventive immigration policies, European countries and EU has stumbled in 

contradiction between their discourses of human rights and their anti-humanist practices. .For 

instance according to UNHCR data, as a welfare country proud of universal human rights and 

humanism, France has accepted only 17,675 Syrians[21] even though it is the G5 countryand since 

then it has been ranked among the world's countries in terms of development/welfare. However, 

France is not able to manage only 6.000 illegal immigrants in Calais trying to cross UK by the 

Eurotunnel. 

After EU-Turkey deal, there have been no sea arrivals from Aegean coasts and deal has been 

successful to stop immigrants dreaming on a sustainable life in Europe. However, these kind of 

preventive policies have killed the myth of European democratic, humanist and egalitarian values. 

Northern European countries have been threatened by mass migration in an era of terrorism after 

9/11. After Arab movements and chaos in Syria, ISIS and other radical groups have been popularly 

discoursed by politicians and media to legitimate their xenophobic and also Islamophobic rhetoric in 

Europe. As to election results, this rhetoric have been supported by European societies more than 
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ever before. Generally, European countries have withdrawn many humanist principles of UN 

conventions and violated many egalitarian human rights by preventive policies, heavy surveillance 

methods and strict border controls. In addition to this refugee influx, because of the terrorism, 

societies feel more insecure and this results in anti-immigration, xenophobia, radical nationalism, 

racism, Islamophobia etc. For instance in European Parliament elections, Marine Le Pen, who has 

radical xenophobic / Islamophobic rhetoric, had a stunning increase. Her party National Front has 

won as the first party in European Parliament elections [22], and then she could enter in French 

parliament in her fifth struggle in the elections. These results show that in the homeland of human 

rights how society may have a tendency toward xenophobia and anti-immigrant. Other examplesare 

supports to G. Wilders-PVV in Holland,FPO party in Austria, and AfD party in Germany elections; 

far right parties which have xenophobic and anti-immigrant rhetoric have been successful more than 

ever before [23].Also PEGIDA has many aggressive demonstration against Muslims. This kind of 

policies not only adversely affect on candidates for immigration, but also their own minority citizens 

and immigrant communities in naturalisation process. Because of that securitisation policies, which 

are supported by the threats of radical Islamists and terrorists, could easily legitimate anti-

immigrant, racist-oriented or Islamophobic rhetoric and attacks in the eyes of public. This tendency 

results in that innocent people of ethnic or religious minorities increasingly face with discrimination 

and targeted as scapegoats in society. Securitisation of the socio-politics and depicting the “other” 

by scapegoating is a dangerous trend surrounding all around the Europe.  
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Abstract. The topic of state-building is a subject that has been continuously studied. To be fully 

understood, a case study should be included. Therefore, we have selected the case of Kosovo and 

the challenges of the process of state-building that Kosovo has had in the past. The purpose of this 

paper is to highlight the challenges that Kosovo’s policy-making has faced along the road to state-

building. The materials included in this scientific paper are from official documents from local and 

international institutions, as well as international and local authors from the field of state-building. 

The methodology used in this paper includes the descriptive method of events, analyzing them step 

by step to the stage of state-building, a process that continues to this day. The expected results from 

this paper are intended to reveal the challenging points that Kosovo politics has had how it has faced 

them and how it has overcome these challenges. The role of the international factor in the process of 

state-building is also to be shown. In the case of Kosovo, we had big challenges both abroad and 

internally. Internally, the unification of Kosovo policy and harmonization with the international 

factor are included. Internationally, it was the achievement of internationalization of Kosovo’s case 

and achievement of recognition as a state. 

 

Keywords:Kosovo, state-building, challenges, internal factor, international factor  

 

 

State building in Kosovo 

Peace building is a concept that fits in with state-building ideas. Regarding peace-building, there is a 

narrow and broad definition. As a narrow definition of peace building is the prohibition of violence 

and the achievement of the ceasefire, and as a broad definition is the achievement of a lasting peace, 

state building and the development of democracy.145 

The link between state-building and peace-building is very important: state-building primarily aim 

is transforming the state, giving a feeling of accountability while peace building aim is transforming 

social relations. Both have the common goal of strengthening state-society relations.146 
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The transformation of the state of Kosovo from a province, which de jure was considered a 

constituent part of Serbia in an independent and sovereign state, was not only the goal of the 

international factor, which through such division of territory would affect the future of the Balkans, 

given that Belgrade had already openly launched the new project of the Federal Republic of 

Yugoslavia, following the passing of UNSC Resolution 777147, where this resolution ended the 

existence of Yugoslavia, but also of the Kosovo’s people themselves, who continued to be 

persecuted by Serbian forces under the orders of then-Serbian President Slobodan Milosevic, in 

particular after the 1995 Dayton Peace Agreement, where there were direct negotiations between 

American diplomat Richard Holbrooke and then President Milosevic, for removing Kosovo from 

the Belgrade agenda.148 US persistent attempts to remove people of Kosovo from this Serbian 

agenda resulted in military intervention of Serbian paramilitary forces in Kosovo's territory, which 

started the first Serbian offensive against the Kosovo’s people and lasted until the adoption of UN 

Security Council resolution 1244 by the United Nations Security Council on June 10th 1999, when 

the Euro-Atlantic Alliance took a series of air strikes to make Serbian troops leave from Kosovo 

territory, from which the first phase of establishing the foundation of peace-building and state-

building of Kosovo began.149 

With the withdrawal of Serbian military forces, Kosovo was taken under the international 

protectorate, respectively under the UNIMIK administration whose mandate was determined based 

on the decision taken at the Security Council and after taking Kosovo under administration, UNMIK 

together with KFOR reached an agreement with Kosovo Liberation Army (KLA) to become a 

Kosovo Protection Corps supervised by the UNMIK mission in Kosovo to maintain the country's 

peace and stability, which greatly influenced the peace-building process in Kosovo, where later this 

element would be a component of the Kosovo state building formula.150 With the intervention of 

the international community in Kosovo, the process of establishing the foundation of the state of 

Kosovo begun with the direct investments of the European Union and the Council of Europe, who 

immediately after the stabilization of the situation, started building institutional facilities and 

opening a new chapter for the Kosovo’s people. OSCE, another international factor, gave an even 

stronger push to the state-building process right after the war by organizing free and democratic 

elections at the municipal and central level.  

It was UNMIK that also supervised the election affairs, which through the 'Constitutional 

Framework for Provisional Self-Government' opened Kosovo's door to the possibility of having its 

own provisional institutions (Assembly, President, Government and Court), to which it would 

gradually bear responsibility from the international factor.151 The process of democratization of 

Kosovo's state institutions started in November 2004 through central elections, where Kosovo 

already had created its political subjects, which were continuously supported and trained by 

international troops in Kosovo.152 This year, which was defining a fruitful future for Kosovo's 

future, was also going to be a risky task for the country’s security institutions because in March 
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2004 the first post-war riots occurred, which directly jeopardized the stability and the democratic 

spirit that had just begun to give light.153 In March, occurred the first attacks on the Serb 

community and their cultural objects, which sparked conflict between international defense troops 

and Serbian community and as a consequence of these riots, UNIMIK started to lose the successful 

performance which during the period September-October 2002 reached around 63.8% satisfaction 

evaluation, which later went to 20.7% as a consequence of not managing properly the situation 

between the Kosovo’s people and the Serb community.154 

 

Figure 1. Level of satisfacion with the work of main institutions in Kosovo155 

 

 
According to the chart above, we can see that the UNIMIK performance level fell to the worst in the 

riots of March 2004 while KFOR continued to stay above 80%, making it the most trusted 

institution in the country. Despite the poor management of UNMIK, Kosovo politics continued to 

pursue progress towards achieving the ultimate goal of declaring Kosovo an independent and 

sovereign state. Initially, the path of establishing the foundations of the provisional government 

institutions was followed, then the process of institutionalization through the democratization of 

institutions, moving further with the decentralization and privatization of enterprises to enable free 

trade and at the same time the transfer monetary currency from Dinar to Mark and later to Euro. 

All these steps were followed by the fact that the interim government and the Kosovo’s people 

sought to define status by declaring independence, which was categorically opposed by Belgrade. 

Given Pristina's demand and Serbia's objections to status determination, the United Nations agreed 

to start negotiations between parties to find solutions, which would be acceptable on both sides and 

that it would not pose a risk for potential riots. Negotiations lasted for over 15 months, moderated 

by former Finnish President Martti Ahtisaari, who after all the attempts came out with a statement 

that the parties could not reach such a joint agreement and that given the current situation he 

recommends the international factor that Kosovo should gain the status of independence but to be 

supervised by internationals, who would make sure that the minority rights will be respected.  

On February 17, 2008, with the agreement of the international factor, Kosovo was proclaimed an 

independent state, having its own flag and the identification hymn of the newest state in the world. 

With the declaration of independence, the influence of UNMIK and KFOR in Kosovo fades away, 
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as state institutions began to take their shape. But this did not mean full independence from the 

international community, as the state of Kosovo still had no stable institutions to face situations that 

could easily go out of control. Thus, a new international mission of the European Union was set up 

in Kosovo, which would have the duty to assist and oversee Kosovo's work in the area of justice, 

customs and politics.156 Based on researches conducted by international organizations, it was clear 

that with the creation of provisional governing institutions, Kosovo had taken over political 

responsibility in terms of building institutional capacities to ensure stability in the country 

 

Figure 2. Table reflecting the indicators responsible for the political situation 2003-2009157 

This UNDP report presents an overview of the indicators that according to Kosovo citizens were 

responsible for the political situation during the period 2003-2009, where UNMIK by June 2007 had 

a considerable responsibility for the political circumstances of that time while the Government of 

Kosovo and the Political Parties were the most responsible actors by going up to 75% after the 

declaration of independence. 

The proclamation of the independence of the Kosovo state opened the door to take serious steps that 

would make the local institutions independent of international ones. This way, Kosovo started 

creating some very important institutions for the process that had started towards state-building, 

starting with Anti-Corruption Agency, which would serve as a mechanism for pursuing those who 

were responsible for post-war crimes, such institution was welcomed by the international factor.158 

The arrival of EULEX, as an international mission to oversee Kosovo's work in the field of justice 

was a very positive initiative, which would certainly restore confidence of Kosovars in the 

improvement of the country's law system. Unfortunately, later it resulted to be a failed mission that 

could not manage the situation by exploding into scandals that would then endanger the credibility 

of the present international factor in Kosovo. This was because the mechanism that came to Kosovo 

to prevent the crime and corruption was becoming itself a part of it.159 
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Now that Kosovo declared independence, the next step after political stability and the establishment 

of sustainable institutions would be international co-operation to ensure economic stability, which 

would determine the fate of the newest state in the world. Based on a report issued by the Central 

Bank of Kosovo and the Kosovo Agency of Statistics in 2003, there was a clear picture of the main 

indicators of the economy after the declaration of independence. 

 

Figure 3. Table reflecting main indicators of Kosovo's economy after the declaration of 

independence during the period 2009-2013160 

 
Meanwhile, if we take into consideration the report of the International Monetary Fund for Kosovo 

of July 2013, we see that the local economy was foreseen to have increased investments but 

decreased exports. 

 
Figure 4. Real growth of Kosovo's economy for the period 2014-2018161 

 
Due to the low economic level and the lack of perspective, the Kosovo population decided to take 

the road to the West by the end of 2014 to continue until March 2015, hoping to get asylum in 

European countries. As a result of this flow of asylum seekers more than 5,200 students dropped out 

of schools to walk the streets of Belgrade to European Union countries, while according to figures it 

turns out that over 50,000 citizens abandoned the country.162 

The Stabilization and Association Agreement was another element that influenced Kosovo's state-

making policy process which was signed on October 22nd2015, between the EU and Kosovo and 
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entered into force on 1st of April 2016.163 The agreement determined the establishment of new 

relations between them and that it would help Kosovo in creating reforms and opportunities for 

trade and investments. The agreement would also open Kosovo's door to membership in European 

family, which had already allocated a budget of 645.5 million Euros for Kosovo for the period 

2014-2020, in order to create favorable conditions for necessary pre-accession reforms.164 

The normalization of relations with Serbia, as part of the European Union agenda, was facing crisis 

regarding the implementation of agreements reached in Brussels by the parties, in particular during 

the period 2015-2016, when elections were held in Serbia, and after August 2016 they reached the 

initial stage of implementation after the Iber bridge in the northern part of Kosovo was opened. 165 

 

 

Conclusion 

In this paper which aim was to elaborate a topic related to state-building with a case study of 

Kosovo, we tried to describe some of the most challenging elements of Kosovo policy making 

process over the years. 

Since the end of the war in Kosovo in 1999, the process towards peace-building , transition of 

peace-building stages and the difficult journey towards state-building is divided in two phase. The 

first phase includes the peace-building from 1999-2008 and the state-building phase from 2008 

when we proclaim independence continues to this day. Challenges have been specific at each stage. 

The peace-building phase involved the building of institutions in Kosovo, the return of refugees, 

free elections and infrastructure reconstruction. This was done in cooperation with the international 

factor and the UNMIK mission. The state-building phase has included certain negotiation periods up 

to the proposal or what we know as the Ahtisaari Package, whereby the declaration of independence 

in 2008 is achieved.  

Thereafter we have the establishment of state institutions including the Constitution, Kosovo 

Security Forces, Intelligence Agency, etc and this phase has passed in cooperation with the 

international factor and the EULEX mission. After that, we have the challenges we are facing today, 

such as economic development, recognition of independence, membership in regional and 

international organizations.  

If we look at it in general, Kosovo is seen as a success story by the international factor.  
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Abstract: The main objective of this topic is to provide a detailed panorama of the causes of Islamic 

Revival and radicalization of Islam, particularly in the region of Middle East. In this perspective, it’s 

somehow puzzling to at the first sight that Arab World used to be a leader in the science, military 

and science, is now paradoxically a region characterized by unrest and turmoil. Contrary to the past 

decades where peace was a distinctive peculiarity of the region and economy flourished, now is 

overwhelmed by the phenomena of the Radicalization of Islam for political purposes and to come to 

power. The Arab world blames the western powers for their stagnation, poverty, and lack of 

improvement in a wide range of fields. This may be considered only some of the causes of Islamic 

Revival and radicalization. Lack of proper education illiteracy is an underlying factor that leads to 

extremism. As a result there have been founded numerous fundamentalist groups such as Al-

Shaabab, Boko Harram, Hamas, Hezbollah and Islamic State which pose a potential threat to peace 

and democracy and have caused many victims as a result of terrorist attacks. 

 

Keywords: Islamic Radicalization, radicalism, Middle East, fundamentalist organizations 

 

 

Introduction 

During the course of 20th Century in the Middle and in many Islamic countries, the hopes for an 

illuminated future were quite subtle. Comparably, with the most eminent and permanent rival 

“Christianity”, these countries were being consistently impoverished, weakened and dipped into 

ignorance. Undoubtedly, during the nineteenth and twentieth century, the dominance of the western 

countries was quite evident. The most remarkable scholars came up to the conclusion that the 

reforms must be mainly focused on three basic aspects in ; military, economy and politics. 

Disappointingly, the outcomes were insignificant and futile166 .The struggles to attain political 

supremacy through modernization of army brought nothing but nothing but humiliating defeats, 

whereas the struggles for bringing opulence led to a further impoverishment of common people and 

excruciatingly corrupted economies. In the vast majority of Islamic countries the economy 

experienced shrinkage in all sectors of economy and they led entirely on fossil sources of energy. 

There have been carried out innumerable efforts to find solutions through setting up factories, 

improvement of education system, parliamentary system, but they resulted in failure. These are 

some major factors that have brought worrisome situation among the common people of those 
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countries. It sounded painful for Islamic countries to lose their pride of being many centuries were 

wealthy, powerful in a wide range of fields. Contrary to the previous centuries, when they leaded the 

economical development, science, respected the human rights, now they have to cope with misery.  

In this perspective its worth posing the question, “Who brought all this?”  this is the prevailing 

question in this region.  Long time ago, the most remarkable scholars blamed the Mongolian 

invasion as one of the underlying causes of turmoil, weakness of the eradication of Islamic 

civilization. But this argument was an assumption which was not based on scientifically proven 

facts167. The emergence of nationalism brought above new perceptions. The Arabians could no more 

blame the others for their problems. Turks blamed the Arabians for the turmoil caused in their 

country, while the Persians blamed the same Arabians, Turks and Mongolians as the underlying 

cause that brought forth the fall of their civilization.  

The period of French and English hegemony during the nineteenth and twentieth century, served to 

shape and found the so-called the western imperialism. The political domination, economical, 

cultural and political domination had changed the face of the entire region and altered the life of the 

people. As matter of fact this had evoked new hopes and fears at the same time. The remarkable 

agreement Sykes-Picot sealed in 1916, was one of the most eminent milestones.168 This agreement 

was compiled and was comprised of in-depth plans to “shatter” the Middle East in certain spheres of 

influence, as a form of imperialist exploitation. Undoubtedly, these marked the first step of ruining 

their future, but this wave of imperialism was extended even broader including the vast majority of 

Asia. Nevertheless, the period of English and French reign was relatively small. Metastases of a 

“rotten” socio-political system were evident before the reign of western countries. Due to the fact 

that the reign of European powers was at some extent incorporated by America.   

 

 

Reforms for Islamic Revival in the Arab Realm 

In the course of nineteenth and twentieth century, the “Muslim Realm”, started to lose the political 

independence, cultural identity, due to the invasions of Christians that came from Europe. These 

phenomena came due to the fact that Europeans had tremendously improved economical and 

technological capacities. The “Muslim Realm” was somehow subordinated by the Christians and 

this was a perceived as a violation of their aspirations. As the notable scholar Yevgenia Baraz states, 

that their main concern was if they would be able to cope with the western culture and ideology and 

were continuously striving for finding the mechanisms to fight against these ideology that was being 

imported in their countries. However one of the most effective and useful means to counter the 

western invasion was the so-called “Islamic Modernization”.169 

Even though the gist of the problem in the “Arab Realm”, is not closely related to Islam, many 

people think that the most appropriate solution could be found from Islam. As far as western Islam 

is concerned they, opt for a reform similar to that which took place in between the church and state. 

Consequently, due to the implementation of this reform many clerics were deprived from the right 

to impose their will to common people, in other words it means they deprived to exercise their 
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clerical authority. This milestone marked the end of the papal domination of church. Contrary to this 

in Islam, there has never been a clerical hierarchy, and cannot be compared to Catholicism, 

Protestantism and other religious sects. The ruthless rulers might easily find a preacher or a priest to 

legitimate their power, the same thing is true even for the rebels.  

Contrary to other countries in Middle East, Iran has founded a clerical institution, which is widely 

spread after the revolution of Khomeini. He has elaborated and well-organized the hierarchy and 

leaded with headed by a similar religious figure such as pope. The remarkable scholar Bernard 

Lewis suggests that this may lead to an Iranian reformation:  

“It seems that during his rule Khomeini has carried out a sort of Christianization of Islamic 

institutions of Iran”. 

Even why the theocracy of Iran seems rather a paradox, it can pave the path for a broader reform. In 

this point of view, it’s not unexpected that the country that the country that misled the Middle East 

towards the course of Islamic Radicalization, to contribute to retreat it from the evil. However Iran 

is not capable to cope with modernity, only due to the fact that is a democracy. There is established 

weak unconsolidated democracy. Consequently, the as a result of this, all the power is concentrated 

on the hands of clergy and the appointed president Muhamet Khatami is nothing but a tool in their 

hands.  

The example of Iran has induced many scholars such as Faared Zakaria argue that when Islamic 

governments come to power they tend to lose the legitimacy and appear to disgrace themselves in 

front of public. In this perspective it seems that when fundamentalist Islamic parties come to power 

they lose their glory and are often denigrated due to their immaturity carry out the right policies for 

their countries. 170To accomplish an in-depth analysis it would be of great significance to take as 

example such states as: Bangladesh, Pakistan, Turkey, and Iran.  

Nevertheless, the key to solution must not necessarily seek in the religious reform, but even in the 

political and economical reforms. Many scholars are mistaken when they put the emphasis on the 

alteration of Islam. If we pass from a theoretical to a practical analysis, it would be worth 

mentioning some examples to illustrate this. Turkey, Bosnia, Malaysia and some other parts of 

Southern Asia have plenty modern of Muslim communities. Meanwhile in United States, Canada 

and Europe have considerable Muslim communities that have adapted to the lifestyle of respective 

countries. 171 

Islamic Fundamentalism, which is commonly portrayed as the political Islam, is only an integral 

part of a broad scope of contemporary practices, ideas, and Islamic rhetoric and a devotion of 

Islamic populations to Islam. Revival is widely perceived and conceptualized as a non-extremist and 

comprehensive perspective that originates from the region of Middle East.  

The remarkable scholar John.L.Esposito has pointed out some of the underlying indicators of 

Islamic Revival according to his point of view; 

There are many indicators that may have fostered the Revival such as; a strict obedience of 

religious rules, (a regular attendance of mosques, prayers, and fasting), a widespread launching  of 

religious publications, a promotion of Islamic values, a revival of Sufism as a revival of mysticism. 

In addition to this, there has been witnessed a growth of governments, organizations, laws, banks, 

services of social well-being and Islamic-oriented social institutions. Moreover the vast majority of 

                                                                 

170 Faared Zakaria e  “Ardhmja e Lirise”, botim i “Instituti i Dialogut dhe Komunikimit”, 

2004,pg.34 

171 Samuel Huntington Perplasja e Qyteterimeve dhe riberja e rendit boteror, “Shtepia Botuese”,  

Logos 2004, pg.170 
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rulers and governments, including secular states such as Turkey, Tunisia are becoming aware of the 

potential that derives from Islam, and seriously concerned about the Islamic cases. 

A notable Islamic scholar Ali.E.Hillal Desouki, considers all this as a struggle for re-establishing the 

Islamic Right instead of the western right. This can be merely noticed by a vast and wide spread of 

Islamic education in the school system and in the consistent attempts of Islamic states to cooperate 

between each other and promote their values in international level.  172 

As far as the political approach is concerned, “Islamic Revival”, resembles to Marxism, with its 

sacred writings, providing a panorama of society that is beyond reality and on verge of perfection, 

inability to accept the concept of nation and state. The existence Islamic state of Iraq is the best 

example to draw parallels that witness the gap between European Christianity and Islam. Contrary 

to Christian countries that have undertaken reforms culminating in the division of state from church, 

nothing like this is witnessed in the Arab world. 

The lack of reformism has given birth to radicalism. As the remarkable scholar Robin Right argues, 

radical Islam is in its substance a political agenda that aims to attain its goals through violence, and 

they follow the example of Iran. However the vast majority of Muslim government’s make the 

difference between the true Islam and radicalism. In this context, it’s worth emphasizing that the 

secular state continuously had to cope with permanent struggles to survive and fight against 

movements that aimed to come to power with the platform of “Islamic Revival”.173 This can be 

easily illustrated by the example of Sudan and Iraq where the radical governments misled the 

countries in the wrong direction. Obviously, Islam is often manipulated by governmental authorities 

to bear political benefits, use it as a tool to achieve geopolitical objectives and to fight against the 

opposition of their respective countries. The struggles of authoritarian governments such as Algeria 

to oppress the spread of radical Islam among population have failed to fulfill its mission.  

Undoubtedly, this wave of Islamization has not outlined quite abruptly, but as a consequence of a 

wide range factors. In course of the last decade there has been witnessed an increase in the number 

religious-based schools particularly in Egypt, Mali and Pakistan. 174These schools point out the lack 

of national education, sometimes are even being financed by petro-dollars. The number of Taliban 

students that participated in Pakistan seminars in 1975, was approximately 100.000, while in 1998 

this number boosted to 540,000-570,000 students. The number of institutes (including elementary 

and high schools), which were founded by Al-Azhar in Egypt increased from 1855 in 1986 to 4314. 

In the elementary schools this number varied from 920-2300. During the last decades in Morocco 

there has been witnessed an increase in the number of dissertation in religious sciences was far to 

higher compared to those in human sciences and literature. Many states have admitted to reform 

Islam and the Islamic Right as a preventive measure to prevent the further growth of radical Islam 

particularly after 1979. The Article 2 of Egyptian Constitution, stipulates that Shari at is the main 

source of the Right. The 1983. Pakistan enacted in 1985 “Shari at Bill”. There are many similar 

examples that have applied this approach, such as Algeria etc. 

The Courts that have implemented Shari at in Pakistan have accepted to investigate processes of 

Blasphemy. Islamization of the Right has provided the conservator environments to fight for their 

issues, by judicial means. In Pakistan many Christians have been punished for Blasphemy. In this 

perspective implementation of Sheri at in a modern state is quite problematic and inadmissible, due 

to the fact that Shari at is not a system of positive Right but a entirety of norms that a judge is 

obliged to implement in specific situations. In relevance to this, we can reason out that re-

Islamization has been directly induced from the ethnic political conjectures. A vivid example to 

                                                                 
172Article from Jean Pierre Lehman, “The failure of Islam to Reform”, “The Globalist”, 2014. 

173 Robin Right, “Two Visions of Reformation,” Journal of Democracy” 1996 pg. 64-75 

174 Oliver Roy “Globalizimi i Islamit”, botimet “IDK”, 2004, pg.47 
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illustrate this is the conflict between Israel and Palestine, which is utterly a religious and ethnic 

conflict since in its genesis. 

Nevertheless, from 1995, the states engaged in a serious campaign to suppress the religion-based 

organizations. In 1997 the president of Jordan undertook a wide range of administrative reforms to 

nationalize about 1500 schools. The same thing was carried out by the government of Pakistan, 

which drafted a comprehensive plan to put under control the religious-based schools. In this 

perspective it can be argued that Pan-Islamism must be analyzed in a multidimensional approach. It 

is basically an ideology that seeks to give priority to Arab and Islamic states that persist to take 

economical, cultural autonomy against the western states and Israel.  

The essential meaning of Pan-Islamism a privatization of Islam. It may be considered an ideology 

that has calls for a sociopolitical solidarity among Muslims and a concept that has existed since the 

genesis of Islam. 175The main demands of the modern neo-fundamentalists are as follows; a) to draft 

a constitution that provides supremacy Shari at b) to have the right to reject any judicial verdict on 

behalf of Shari at. This campaign aims to provide the Shari at judges to act in accordance to Shari at 

Right. 176 

 

Causes that led to the birth of terrorist organizations in the Middle 

East. 

Undoubtedly, most of the terrorist activity has its roots in the region of Middle East. According to 

the renowned scholar of International Relations Karen Mingst, this has happened as a result of three 

main factors;177 

a) In the claim of Palestinians for self-determination, and their inner conflicts about 

the strategy 

b) In the enmity between different Islamic groups against the western powers 

c) In the revival of Islamic fundamentalism 
The remarkable scholar Marina Ottaway, argues that to fight ISIS, (Islamic State) is not enough to 

possess only military capacities, but it clearly demands even specific well-oriented political 

strategies. 178The Muslims who are oriented to extremism have to be well-educated in order to learn 

about the true values of their religion. It’s true that ISIS ought to be fought by military means but 

even political strategies play a crucial role. The birth of ISIS has happened due to three main 

reasons. Firstly, it is a proto-state, which means that it is a political entity which does not represent a 

fully institutionalized sovereign state, and its borders are not determined. Secondly, United States 

and Europe intervened in Iraq only when ISIS had occupied Mosul. Thirdly, it would be better if it 

was named the “State of Mind”, owing to the fact that it utilizes anger, disappointment, the 

idealization of youth, ardent enthusiasm towards religion and loss of hope at young generations for a 

better future. Moreover, this state is trying hard to put under control the minds of thousands of 

people on the west to fight in Syria and Iraq or to commit terrorist acts in their respective countries 

under the veil of misleading devilish ideals. 

                                                                 

175 Oliver Roy “Globalizimi i Islamit”, botimet “IDK”, 2004, pg.47 
176Oxford Islamic Studies Online 

177 Karen Mingst, “Bazat e Marredhenieve Nderkombetare”, botim i “Institute of International 

Relations”. 

178 Marina Ottaway, “Middle East Program”, Wilson Center, 2015. 
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Conclusions 

1. In the course of XX Century there is broad scope of factors that lead to a conflict between 

Islam and the West, they are as follows; 

 The emerge of tyrant regimes that vary from traditional autocracies until dictatorial 

regimes, that use the oppressive apparatus and Islamic indoctrination. 

 The impoverishment and increase of population in the Arab states.  

 The struggles of the western world to universalize the values of their institutions, to 

increase their military and economic capacities in the Muslim world and to intervene 

in their domestic affairs have utterly angered the Muslims. 

 The Islamic Revival is portrayed as distinctive quality, that makes them different 

from the others 

 The fall of Communism, which was their common enemy, had a strong effect in the 

subsequent global developments. Due to this Islam and the West saw each other as 

opponents to each other. 

 For many centuries the Islamic world has been a “leader” in many fields such as 

science, military power and culture. This is the reason why Islamic radicals blame the 

west as the cause of their stagnation such as Europe, Israel, America and Christianity 

in entirety.  

 The “Islamic Revival”, means a wide intellectual cultural, social, and political 

movement. However it is an overwhelmingly a religious Islamic Revival in its 

essence similar to the protestant reformation of the XVI century. The difference 

between them is that Islam is incorporating religion with politics, (that’s the reason 

why its commonly referred to as political Islam”), it means in other words a strict and 

rigid implementation of Shari at the Islamic Right in political and judicial 

institutions. Contrary to this, the western world is based on secularity concerning the 

political and judicial institutions. 

 The Radicalization and Islamic Fundamentalism has lead to the creation of a wide 

range of terrorist organizations aiming to use violence to attain to their objectives. 

They are Al-Qaeda, Hamas, Hezbollah, and Islamic State which has emerged the 

recent years. It comprises a serious problem and is a potential threat to peace in the 

western and Arab world.  
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Abstract.The European integration was primarily about economic cooperation, but the European 

Union’s role in protecting the core values in its Member States. EU values were first mentioned in 

the 1992 Maastricht Treaty on European Union, and since the Amsterdam Treaty the community 

law has a sufficiently precise description of this values, which should be respected not only by 

countries aspiring to the EU but also by the Member States themselves. The Lisbon Treaty defines 

EU values; however, nowadays the EU has to face the phenomenon when some government 

apparently violate these values. In recent years, defiance of core EU principles by the Polish and 

Hungarian governments is turning into a political debate. The European Commission has taken legal 

action against both governments, and the European Parliament supports this course. This short paper 

would like to address what the European institutions can do in these cases. Is the current treaty of 

the EU effective to address these phenomena? 

 

Keywords: European Union, European integration, economic cooperation 

 

 

1. Some specific features of the European Union 

 
The European Communities (EEC)179was originally created as an international organisation with 

an essentially economic scope of action, in accordance with Article 3 of the Rome Treaty.180The 

community of states that Europeans have created was globally unique and goes against the so-called 

Westphalian model of states. Sovereignty, as a concept, formed the cornerstone of the edifice of 

international relations that 1648 raised up. Sovereignty was the crucial element in the peace treaties 

of Westphalia, which enthroned and sanctified sovereigns, gave them powers domestically and 

                                                                 
179 Due to the Maastricht Treaty (1993) the name has changed to European Community (EC) and 

European Union (EU). 
180Throughout its history, the European Union (EU) has been gradually expanding. The 

EU is currently made up of 28 countries. Intergovernmental treaties between the Member 

States created the EU. These treaties defined a number of institutions, and defined their 

competence. See: R H. Folsom: European Union law in a nutshell, St. Paul, MN: West 

Academic Publishing, 2014. 
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independence externally.181 In the framework of the European integration, the Member States, have 

limited their sovereign rights in a number of fields on a voluntary basis and are thus bound to apply 

the European community law and the legal decisions of the European Court of Justice (hereinafter: 

ECJ) as an integral part of their national legal system.182According to the famous ruling Van Gend 

En Loos of the EJC “…[T]he European Economic Community constitutes a new legal order of 

international law for the benefit of which the states have limited their sovereign rights, albeit within 

limited fields, and the subjects of which comprise not only the Member States but also their 

nationals.183In practice, the Member States, signing the Treaties, have surrendered their 

sovereignty in order to belong to the EU. In some cases the Member States, as sovereign actors can 

use veto to prevent an EU’s decisions, but the extension of qualified majority voting forces the 

Member States to find allies and reach compromises.184As it has recently been noted, this 

limitation on the sovereign rights of the Member States is working on a voluntary basis, and these 

rights also means that they could freely decide to joint to the EU, or revoke their membership from 

this organisation.185Although the voluntary limitation of sovereignty is a clearly declared fact, there 

are different approaches to sovereignty from the perspective of the Member States. One hand the 

countries that joined in 2004 and 2007, which were not very keen on surrendering their recently 

regained sovereignty to the EU, other hand the sovereignty-friendly countries like Denmark, France, 

and the United Kingdom that insisted on keeping the EU out of national governance. It may be 

noted that in the background of Brexit, the idea of sovereignty, namely that ‘the EU threatens 

British sovereignty’ has also been strongly illustrated.186. This issue is closely related to the 

principle of conferral, which clearly indicates that restriction of the sovereignty is limited to 

achieving a specific purpose described in the Treaties.187 Under the principle of conferral, the 

                                                                 

181SEE: DEREK CROXTON: THE PEACE OF WESTPHALIA OF 1648 AND THE 

ORIGINS OF SOVEREIGNTY, THE INTERNATIONAL HISTORY REVIEW, 

VOLUME 21, 1999 
182The concept of sovereignty is a difficult notion to assess. There are a variety of sovereignty 

theories, with which the author does not intend to deal with. One of the basic works, a classical 

analysis of the topic is: Krasner, Stephen D. (1999): Sovereignty: Organized Hypocrisy. Princeton, 

NJ: Princeton University 
183 Case 26/62 Van Gend En Loos v Administratie Der Belastingen [1963] ECR  
184 Qualified majority is the most widely used voting method in the Council. It's used when the 

Council takes decisions during the ordinary legislative procedure, also known as co-decision. 

About 80% of all EU legislation is adopted with this procedure. From November 2014, a qualified 

majority is reached if two conditions are met: 55% of Member States vote in favour - in practice this 

means 16 out of 28 and the proposal is supported by Member States representing at least 65% of the 

total EU population. This procedure is also known as the 'double majority' rule. 
185Article 50 of the Treaty of Lisbon gives any EU Member State the right to quit unilaterally, and 

outlines the procedure for doing so. It gives the leaving country two years to negotiate an exit deal 

and once it's set in motion it can't be stopped except by unanimous consent of all Member States. 
186A referendum - a vote in which everyone (or nearly everyone) of voting age can take part - was 

held on Thursday 23 June, 2016, to decide whether the UK should leave or remain in the European 

Union. Leave won by 51.9% to 48.1%. The referendum turnout was 71.8%, with more than 30 

million people voting. 
187Consolidated Version of the Treaty on European Union, Title I Common ProvisionsArticle 4, 

Official Journal of the European Union C 326/1 26.10.2012. 
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Union shall act only within the limits of the competences conferred upon it by the Member States in 

the Treaties to attain the objectives set out therein. Competences not conferred upon the Union in 

the Treaties remain with the Member States.188 In an oft-quoted statement (Costa v ENEL case), 

the ECJ made it clear that “…[B]y creating a community of unlimited duration, having its own 

institutions, its own personality, its own legal capacity and capacity of representation on the 

international plane and, more particularly, real powers stemming from a limitation of sovereignty or 

a transfer of powers from the states to the community, the member states have limited their 

sovereign rights and have thus created a body of law which binds both their nationals and 

themselves.”189The exercise of Union competencies also governed by the principles of subsidiary 

and proportionality and Protocol No. 2 of the Lisbon Treaty, which is annexed to the Treaties, 

incorporates an ‘early-warning’ system involving national parliaments in the monitoring of how 

subsidiary is applied.190 It should be pointed out, that under the Lisbon Treaty, the previous 

limitations of the sovereignty upon the Member States are according to the ruling of the ECJ, 

namely the Lisbon Treaty reinforced that the community law is an independent source of law, it may 

not be overridden by domestic legal provisions, and a contrary view would undermine the EU’s 

character and affect its ability to achieve its objectives. This shows that the key feature that makes 

the EU different in kind from every other international organisation to which a country belong, is 

the European community law, particularly the principle of supremacy. Nowhere in the Treaty is 

there a reference to the supremacy of the EU law; however, the ECJ has consistently held that this 

principle of supremacy is implied in the Treaty. The Court addressed this issue of supremacy in the 

above mentioned ruling Costa v ENEL, stipulating that contrast with ordinary international treaties, 

the ECC treaty has created its own legal system which, on the entry into force of the treaty, became 

an integral part of the legal systems of the Member States and which their courts are bound to 

apply.191Moreover,“...[t]he law stemming from the treaty, an independent source of law, could not 

because of its special and original nature, be overridden by domestic legal provisions, however 

framed, without being deprived of its character as community law and without the legal basis of the 

community itself being called into question.”192Consequently, all law that stems from the Treaty 

must be adhered to by the Member State through national law. Although the supremacy has never 

been explicitly set out within a Treaty when the Lisbon Treaty came into force on 1 December 2009, 

its Declaration 17 stated as follows: “…[T]he Conference recalls that, in accordance with well 

settled case law of the Court of Justice of the European Union, the Treaties and the law adopted by 

the Union on the basis of the Treaties have primacy over the law of Member States, under the 

conditions laid down by the said case law.”193The Conference also decided to attach as an Annex 

                                                                 
188Ibid. 
189 Case 6/64 Flaminio Costa v ENEL( (Ente Nazionale Energia Elettrica) [1964] ECR 585 (6/64) 

http://eur-lex.europa.eu/legal-content/EN [12-09-2017] Permanent limitation of the sovereign 

rights of Member States 
190 National parliaments are informed of all new legislative initiatives and if at least one-third of 

them are of the view that a proposal infringes the principles of subsidiarity, the Commission will 

have to reconsider the proposal. 

Consolidated Version of the Treaty on European Union, Title I CommonProvisionsArticle 5(1), 

Official Journal of the European Union C 326/1 26.10.2012. 
191 Ibid.Community legal system - special character 
192Ibid. Community legal system - Position in relation to national legal systems 
193Consolidated version of the Treaty on the Functioning of the European Union - Declarations 

annexed to the Final Act of the Intergovernmental Conference which adopted the Treaty of Lisbon, 

signed on 13 December 2007 - 17. Declaration concerning primacy 

http://eur-lex.europa.eu/legal-content/EN
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to the Final Act the Opinion of the Council Legal Service on the primacy of EC law as set out in 

11197/07.194Nevertheless, the supremacy is not explicitly declared in the Treaties, it is clearly 

enshrined in the Accession Treaties. E.g. Accession Treaty of Croatia stipulated that “… [I]n joining 

the European Union, Croatia accepts, without reserve, the Treaty on European Union[…] It is an 

essential feature of the legal order introduced by these Treaties that certain of their provisions and 

certain acts adopted by the institutions are directly applicable, that the law of the Union takes 

precedence over any national provisions which might conflict with it, and that procedures exist for 

ensuring the uniform interpretation of the law of the Union. Accession to the European Union 

implies recognition of the binding nature of these rules, observance of which is indispensable to 

guarantee the effectiveness and unity of the law of the Union.”195 

It is important to consider not only the member States have to respect the common rules of 

the Union, but also the Union shall respect the equality of Member States before the 

Treaties as well as their national identities, inherent in their fundamental structures, 

political and constitutional, inclusive of regional and local self-government. It shall 

respect their essential State functions, including ensuring the territorial integrity of the 

State, maintaining law and order and safeguarding national security. In particular, national 

security remains the sole responsibility of each Member State.196In view of the above, 

there is, on the one hand, a single set of requirements, which the Treaties and the EJC 

stipulated for Member States; on the other hand, there are a set of obligations of the 

Union, respecting the national identities, fundamental structures, political and 

constitutional order of the Member States.The Union and its Member States are 

interdependent in multiple areas, the European Union is a complex system based on 

mutual trust, which represents a delicate balance of the competencies between the EU and 

the Member States. As competences are not always well and satisfactorily circumscribed, 

disputes over interpretation of the rules often arise. As European integration expanded, the 

scope of these debates increased. Concerning the protection of the core values of the 

Union, most of the political debates are about whether the EU properly exercises its 

powers, whether it sufficiently respects the competences of the Member Statesaccording 

to the Treaties? In practice, the EU can not only intervene to protect its constitutional 

core, but it is also unequivocally obliged by the Treaties to act.197Typically, on issues 

                                                                 
194 “It results from the case-law of the Court of Justice that primacy of EC law is a cornerstone 

principle of Community law. According to the Court, this principle is inherent to the specific nature 

of the European Community. At the time of the first judgment of this established case law 

(Costa/ENEL, 15 July 1964, Case 6/641 there was no mention of primacy in the treaty. It is still the 

case today. The fact that the principle of primacy will not be included in the future treaty shall not in 

any way change the existence of the principle and the existing case-law of the Court of Justice.” 

(JUR 260) 

https://www.cvce.eu/en/obj/opinion_of_the_legal_service[14-09-2017] 
195Commission Opinion of 12 October 2011 on the application for accession to the European Union 

by the Republic of Croatia Official Journal of the European UnionVolume 55, 24 April 2012, L 

112/3 Art. (8)-(9) 

http://eur-lex.europa.eu/legal-content/EN/[12-09-2017] 
196Ibid. Art.5. 
197 Petra BÁRD, Sergio CARRERA, Elspeth GUILD and Dimitry KOCHENOV with thematic contribution 

by Wim MARNEFFE: An EU mechanism on Democracy, the Rule of Law and Fundamental Rights, 

https://www.cvce.eu/en/obj/opinion_of_the_legal_service
http://eur-lex.europa.eu/legal-content/EN/
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affecting the internal market, the Commission and the ECJ's best practices are able to 

handle disputed issues through the informal pilot procedures198 and by the formal 

infringement procedures.199Finally, the ECJ can rule definitively that a breach of EU law 

has occurred. However, in the questions that are related to the compliance with the 

enforcement of the rule of law and human rights principles dispute settlement is quite 

cumbersome. 

 

 

2. The European Union as a community of values 

 

It is a positive fact that the European Union has always been more than a mere economic union; the 

European Union is understood as a community based on common 

values.200Thefirstquestionthatneeds to be clarified, is there any difference betweenEuropean 

values andvalues of the European Union? It can be statedthat virtually there is 

nofundamental differencebetween the two phenomena.Basically,onlythe European 

regionalorganizations’statuteshavereferences tothese values, namely, the Council of 

                                                                                                                                                                 

No. 91 / April 2016, In. CEPS Papers in Liberty and Security in Europe, p. 73. CEPS website 

(www.ceps.eu) 
198The idea for the EU Pilot project was launched in the Commission Communication in 2007 on 'A 

Europe of results' (COM(2007)502).EU Pilot is an informal dialogue between 

the Commission and the Member State concerned on issues related to potential non-compliance 

with EU law, prior to launching a formal infringement procedure. EU Pilot system aims at 

decreasing the number of formal infringement cases against Member States and referrals to the ECJ, 

instead the Commission works together with a Member State to find an effective way of application 

of the EU rules.Using EU Pilot, it sends a query to the national government concerned, which 

has 10 weeks to reply. The Commission then has 10 weeks to assess the response.If the response is 

unsatisfactory, the Commission may start infringement proceedings. By now, all 28 EU Member 

States are taking part in EU Pilot. 
199 In accordance with Article 258 of the Treaty on the Functioning of the European Union (TFEU) 

the Commission may start ‘infringement proceedings’ if it considers that e.g. a Member State has 

not transposed an EU directive correctly or on time, or is applying single market rules incorrectly. If 

an EU county fails to communicate measures that implement the provisions of a directive in time, 

the Commission may ask the Court to impose penalties.If the Court finds that a country has 

breached EU law, the national authorities must take action to comply with the Court judgment. If 

the Member State fails to comply with Court's judgment, the Commission may, after sending a 

further letter of formal notice and reasoned opinion, bring the matter before the Court of Justice a 

second time, seeking the imposition of a penalty payment under Article 260 of the TFEU. 

http://ec.europa.eu/internal_market/scoreboard/performance_by_governance_tool/infringe

ments/index_en.htm [24-09-2017] 

See more: Stine Andersen: The Enforcement of EU Law: The Role of the European Commission, 

OUP Oxford, 2012 
200Common European values and identity task force, Lisbon executive summary 

http://tt.europeanideasnetwork.com/index[27-09- 2017] 

http://ec.europa.eu/internal_market/scoreboard/performance_by_governance_tool/infringements/index_en.htm
http://ec.europa.eu/internal_market/scoreboard/performance_by_governance_tool/infringements/index_en.htm
http://tt.europeanideasnetwork.com/index
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Europe, the EuropeanUnion and the OSCE, which rely on political dialogue about shared 

values with governments, civil society and the other stakeholders. The scopes of the these 

institutions are different; the question is rather how could the so-called European values 

be enforced and protected by the European institutions in particular by the 

EuropeanUnion?  
The main objectives of the Union are now to promote peace, the Union's values and the well-being 

of its peoples. It is very important for the people who live in the European Union to realise that the 

Union has been built on common values. The European Union declared in many ways that the EU is 

a community of shared values; freedom, democracy, equality, the rule of law and respect for human 

rights included the inviolability of human dignity, the right to life and the prohibition of the death 

penalty, the right to integrity and the prohibition of torture, freedom of thought, conscience and 

religion and much more. 

When considering the basic characteristics of European values, we can attempt to identify elements 

of the broad philosophical notion of these values. European values can be described as a complex 

set of virtues. Such things as European values are rather than simply western or universal values, 

held by people in many other parts of the world, but there are some differences are also observed. 

The European values are typically human-rights sensitive, social, secular and liberal; prefer the idea 

of a rules-based system of global governance, and strong international institutions. In the most 

general sense European core values are freedom, equality, democracy, the rule of law; respect for 

human rights.  

First of all, mention should be made to the rule of law, because respect for the rule of law is of 

particular importance within the EU, it is in many ways a prerequisite for the protection of all other 

fundamental values of the Union and for upholding all rights and obligations deriving from the 

Treaties and from international law. 

The modern concept of the rule of law is well known in modern European constitutional traditions 

and enshrined in a number of international human rights instruments and other standard-setting 

documents.201As it stated in the Judgment of the ECJ of 23 April 1986 “…[i]t must first be 

emphasized in this regard that the European Economic Community is a community based on the 

rule of law, inasmuch as neither its Member States nor its institutions can avoid a review of the 

question whether the measures adopted by them are in conformity with the basic Constitutional 

Charter, the Treaty.”202Fifteen years later, in 2001 the so-called Laeken (Declaration on the Future 

of the European Union) emphasised that“…[E]urope as the continent of humane values, the Magna 

Carta, the Bill of Rights, the French Revolution and the fall of the Berlin Wall203; the continent of 

liberty, solidarity and above all diversity, meaning respect for others' languages, cultures and 

traditions. The European Union's one boundary is democracy and human rights. The Union is open 

only to countries which uphold basic valuessuch as free elections, respect for minorities and respect 

                                                                 
201In the preamble of the Universal Declaration of Human Rights (dated 1948) it reads: 'it is 

essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny 

and oppression, that human rights should be protected by the rule of law.'  

http://www.un.org/en/universal-declaration-human-rights/[17--11-2017] 
202 Case 294/83, "Les Verts" v European Parliament, [1986] ECR 01339, para 23. 

http://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:61983CJ0294&from=EN[17--11-2017] 
203 After several weeks of civil unrest, the East German government announced on 9 November 

1989 that all GDR citizens could visit West Germany and West Berlin. 

http://www.un.org/en/universal-declaration-human-rights/
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61983CJ0294&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61983CJ0294&from=EN
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for the rule of law.”204 In 2009 the Lisbon Treaty emphasized, that the rule of law is one of the 

founding principles stemming from the common constitutional traditions of all Member States, and 

is one of the fundamental values upon which the European Union is based. Respect for the rule of 

law is a prerequisite for the protection of all fundamental values listed in the Treaties, including 

democracy and fundamental rights, therefor the Treaty strengthened the previous rule of law 

mechanisms.(Article 7 TEU)205In 2011 the European Commission for Democracy Through Law 

(Venice Commission of the Council of Europe) published a report refers to the rule of law as "a 

fundamental and common European standard to guide and constrain the exercise of democratic 

powers" and as an "inherent part of any democratic society" which "requires everyone to be treated 

by all decisions-makers with dignity, equality and rationality and in accordance with the law, and to 

have the opportunity to challenge decisions before independent and impartial courts".206 In 2014 the 

Communication of the European Commission explained that the respect of rule of law is a legally 

binding constitutional principle of the Union.207In the Annex of the Communication identified the 

most important but not exhaustive common and generally shared traits of the rule of law.208This 

document specifies legality209, which implies a transparent, accountable, democratic and pluralistic 

process for enacting laws; legal certainty210; prohibition of arbitrariness of the executive powers211; 

independent and impartial courts212; effective judicial review including respect for fundamental 

rights213; and equality before the law.214Both the ECJ and the European Court of Human Rights 

confirmed that these principles are not purely formal and procedural requirements. Safeguarding 

values, such as the rule of law is a fundamental question in the Union, which requires that not only 

the EU institution, but the Member States and other relevant stakeholders engage in a constructive 

dialog.With regard to the link between the rule of law and the human rights, particular attention 

needed to be given to the development of the human rights in the EU.Having regard to the fact that 

                                                                 
204Laeken Declaration of 15 December 2001 on the future of the European Union; I. Europe at a 

crossroads, Europe's new role in a globalised world, European Union document SN 273/01 
205http://ec.europa.eu/justice/effective-justice/rule-of-law/index_en.htm [20-11-2017] 
206 Report of the Venice Commission of 4 April 2011 Study No. 512/2009 (CDL-AD 

(2011)003rev). Adopted by the Venice Commission at its 86th plenary session (Venice, 25-26 March 

2011) on the basis of comments by Mr Pieter VAN DIJK (Member, Netherlands), Ms Gret HALLER 

(Member, Switzerland) Mr Jeffrey JOWELL (Member, United Kingdom) Mr Kaarlo TUORI 

(Member, Finland)  

http://www.venice.coe.int/webforms/documents/ [16-11-2017] 
207Annexes to the Communication from the Commission to the European Parliament and the 

Council; A new EU Framework to strengthen the Rule of Law, Strasbourg, 11.3.2014 COM(2014) 

158 final 

http://ec.europa.eu/justice/effective-justice/files/com_2014_158_annexes_en.pdf [17--11-2017] 
208 Ibid. 
209 Case C-496/99 P, Commission v CAS Succhi di Frutta [2004] ECR I-03801, para 63. 
210 Joined cases 212 to 217/80 Amministrazione delle finanze dello Stato v Salumi [1981] ECR 

2735, para 10. 
211 Joined cases 46/87 and 227/88 Hoechst v Commission [1989] ECR 02859, para 19. 
212 Case C-279/09 DEB, [2010] ECR I-13849, para 58. 
213 Case C-583/11 P Inuit Tapiriit Kanatami and Others v Parliament and Council, not yet published, 

para 91; Case C-550/09 E and F, [2010] ECR I-06213, para 44; Case C-50/00 P Unión de Pequeños 

Agricultores [2002] ECR I-06677, para 38 and 39. 
214 Case C-550/07 P Akzo Nobel Chemicals and Akcros Chemicals v Commission [2010] ECR I-

08301, para 54. 

http://ec.europa.eu/justice/effective-justice/rule-of-law/index_en.htm
http://www.venice.coe.int/webforms/documents/
http://ec.europa.eu/justice/effective-justice/files/com_2014_158_annexes_en.pdf
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the human rights of every individual within the Union were established at different times, in 

different ways, and in different forms, over the last decades, attempts have been made by the Union 

to elaborate an independent European Union document of human rights. The EU Charter of 

the Fundamental Rights (hereafter Charter) was drafted by theEuropean Conventionand solemnly 

proclaimed on 7 December 2000 in Nice by theEuropean Parliament, theCouncil of 

Ministersand theEuropean Commission. The Charter is bringing together all rights found in the 

jurisprudence constant of ECJ, the rights and fundamental freedoms enshrined in the European 

Convention on Human Rights (hereafter ECHR), other rights and principles from the common 

constitutional tradition of Member States and other international instruments. The main purpose of 

the EU Charter was to strengthen the protection of fundamental rights in the light of changes in 

society, social progress and scientific and technological developments by making those rights more 

visible in a Charter.215The Charter makes a clear distinction between rights and principles, and 

combines in a single text the civil, political, economic, social and societal rights, which had 

previously been laid down in a variety on international, European and national sources. Originally, 

the EU Charter was not legally binding, but in 12 December 2007 it was amended and the Treaty 

provides that the EU shall ‘recognise the rights, freedoms and principles set out in the Charter of 

Fundamental Rights of the European Union “…[w]hich shall have the same legal value as the 

Treaties.”This way the Charter gained full legal effect after Lisbon Treaty came into the force on 

December 1, 2009.The EU Charter therefore constitutes primary EU law, integral part of the EU 

law, setting out the fundamental rights, which every Union citizen can benefit from. However, the 

EU Charter only applies within the scope of EU law, the provisions of the Charter apply to the 

institutions and bodies of the EU, with due regard for the principle of subsidiary, and national 

authorities only when they are implementing EU law.216Article 53 clearly states that the EU Charter 

cannot restrict or adversely affect the level of protection of fundamental rights already provided by 

Union law, international law including the ECHR and the Member States’ constitutions. The EU 

Charter is equally applicable to all the Member States of the European Union. 

It is important to consider that the EU Charter is supplemented by a protocol with a number of 

derogations for the United Kingdom, which states that neither the national courts of United 

Kingdom nor the Court of Justice may declare United Kingdom law incompatible with the Charter. 

Poland later joined this compromise and concluded the same opt-out. Although a Protocol (No. 30) 

has been adopted to clarify its application to the United Kingdom and Poland, it does not limit or 

rule out its impact on the legal orders of these two Member States, as expressly recognised by the 

                                                                 
215The EU Charter responds to recent calls, such as information technology or genetic engineering 

by enshrining rights e.g. the protection of personal data or rights in connection with bioethics and 

transparent administration. The main sources of inspiration for the EU Charter were; the ECHR and 

the constitutional traditions common to the EU member states, as general principles of Community 

law, the European Social Charter (CoE) and the Community Charter of the Fundamental Social 

Rights of Workers. 
216The material scope of application of the EU Charter is defined expressly in Article 51, which 

states that its provisions are addressed only to the EU institutions and bodies and, when they act to 

implement EU law, to the Member States. The EU Charter does not bind states unless they are 

acting to implement EU law and it does not extend the powers or competences of the Union, it does 

not increase the powers of the Union to the detriment of those by the Member States. Articles 52 

and 53 of the EU Charter stipulate that fundamental rights must be interpreted in harmony with the 

constitutional traditions common to the Member States, as well as with the ECHR, and with full 

account taken of national laws and practices. 

https://en.wikipedia.org/wiki/European_Convention_(1999-2000)
https://en.wikipedia.org/wiki/European_Parliament
https://en.wikipedia.org/wiki/Council_of_the_European_Union
https://en.wikipedia.org/wiki/Council_of_the_European_Union
https://en.wikipedia.org/wiki/European_Commission


167 

 

Court of Justice inN.S., Case C-411/10.217The ECJ assumed that EU law does not permit a 

conclusive presumption that Member States observe the fundamental rights conferred on asylum 

seekers.218 The Court also stated that its answers did not require being qualified in any respect to 

take account of Protocol (No. 30) on the application of the EU Charter to Poland and the United 

Kingdom.  

The human rights also guide the Union’s action both inside and outside its borders. The European 

Union attaches a great importance to promoting and protecting the universality and indivisibility of 

all human rights in partnership with countries from all regions, in close cooperation with 

international and regional organisations and with civil society. In particular, the requirement of the 

respect for human rights was kept in mind in foreign relations, rather of a general nature based on 

regional or bilateral treaties, agreements or conventions or strategic partnerships dealing 

systematically with the issue of human rights.219 Following the adoption of the Agenda for Change 

and the Strategic Framework on Human Rights and Democracy in 2012, the EU became committed 

to moving towards a Rights-Based Approach (RBA) for development cooperation.220 Accession 

partnerships, including EU pre-accession financial aid, are conditional upon compliance with the 

requirement of respect for democratic principles. If the rule of law, respect for human rights or the 

protection of minorities are violated, if the country concerned fails to make continuous progress 

towards the fulfilment of any one of the above mentioned conditions, the partnership will have to be 

suspended. 

Special attention should be given to the Candidate Countries of the EU namely Turkey, the former 

Yugoslav Republic of Macedonia, Montenegro, Serbia and Albania, the country of the Stabilisation 

and Association Process (SAP) and potential candidate Bosnia and Herzegovina. The European 

perspective of the Western Balkans, confirmed in the Thessaloniki Declaration of June 2003221, is 

                                                                 
217 Judgment in Joined Cases C-411/10, N.S. v. Secretary of State for the Home Department and C-

493/10 M.E. and Others v. Refugee Applications Commissioner, Minister for Justice, Equality and 

Law Reform, 2011. www.refworld.org/docid/4ef1ed702.html [24-09-2017] 
218Without question, in recent decadesthe EJC elaborated a catalogue of human rights drawn from 

the general principles of Community law and from the common constitutional traditions of the 

Member States. 
219These include in particular: relations with candidate countries, the Cotonou Agreement with the 

ACP States, relations between the EU and Latin America, the Barcelona process (Mediterranean 

countries) and the neighbourhood policy (countries of the Caucasus in particular), political dialogue 

with Asian countries in the context of ASEAN and ASEM, relations with the Western Balkans 

countries and bilateral relations in the framework of association and cooperation agreements. 
220 “The Council notes that the implementation of a rights-based approach to development 

cooperation should be based on the universality and indivisibility of human rights and the principles 

of inclusion and participation in decision-making processes; non-discrimination, equality and 

equity; transparency and accountability. The application of these principles should be central to EU 

development cooperation, thereby also ensuring the empowerment of the poorest and most 

vulnerable, in particular of women and girls, which in turn contributes to poverty reduction 

efforts.”Council conclusions on a rights-based approach to development cooperation, encompassing 

all human rights Foreign Affairs (Development) Council meeting Brussels, 19 May 2014 

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/142682.pdf [11-12-

2017] 
221The Thessaloniki agenda for the Western Balkans: Moving towards European 

Integration, C/03/163,Thessaloniki, 21 June 2003, 10229/03 (Press 163) 

http://europa.eu/rapid/press-release_PRES-03-163_en.htm [16-11-2017] 

http://www.refworld.org/docid/4ef1ed702.html
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/142682.pdf
http://europa.eu/rapid/press-release_PRES-03-163_en.htm
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also open to Kosovo.222These countries must satisfy EU eligibility criteria; respect and commit to 

the values set out in Article 2 TEU, as respect for human dignity, freedom, democracy, equality and 

the rule of law respect for human rights, including the rights of persons belonging to minorities; and 

respect for a pluralistic society and for non-discrimination, tolerance, justice, solidarity and equality 

between women and men. The applicant countries are required to respect the EU’s values and rights, 

in line with the so-called Copenhagen Criteria set out in December 1993 by the European Council in 

Copenhagen.223 

The Copenhagen Criteria requires a candidate country to have stable institutions that guarantee 

democracy, the rule of law, human rights and respect for and protection of minorities. (So-called 

political criteria).  The main point is that only a European country, which respects these principles 

may apply to become a member of the Union. In other words, complying with all the EU's standards 

and rules including the Copenhagen Criteria is an absolute pre-condition of the applicant to fulfil. In 

the case of the countries of the Western Balkans additional conditions for membership, were set out 

in the so-called 'Stabilisation and Association Process', mostly relating to regional cooperation and 

good neighbourly relations. During the accession process, the Commission regularly monitors the 

candidate's progress in applying EU legislation and meeting its other commitments, including the 

afore-mentioned political criteria and any benchmark requirements. 

It can be stated that the EU seeks to validate its values in its external relations and, in the case of 

accession countries; the Union is essentially able to force them to be implemented. The simple 

reason is that these values including the protection of human rights are prerequisites for accession, if 

a country does not care about taking it seriously, will not be admitted to the Union. 

Nevertheless, the EU’s credibility in its external relations depends on its own internal arena, this is 

why the EU try to establish increasing consistency between its internal and external policies in 

relation to human rights. 

 

Towards a new mechanism of EU to protect its values 

For the first time, in 1995 the so-called Reflexion Group led by Carlos Westendorp has put forward 

a concrete proposalon a mechanism that is able to enforce fundamental values within the 

Union.224The Report highlighted that promoting European values Europe's internal security rests on 

its democratic values, and these common valuesmust clearly proclaim the Treaty. The Report has 

also been suggesteda provision allowing for the possibility of sanctions or even suspending Union 

                                                                 
222Kosovo is at present under the administration of UNMIK, pursuant to UNSC Resolution 1244 

(1999). 

Communication from the Commission - A European Future for Kosovo / COM/2005/0156 final, 

Brussels, 20.4.2005, https://peacemaker.un.org/kosovo-resolution1244and http://eur-

lex.europa.eu/legal-content/EN 

[16-1-2017] 
223See: Joining the EU - the accession process 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML[16-11-2017] 
224Reflection Group's Report, Messina 2nd June 1995, Brussels 5th December 1995. 
“[T]he Group believes that there are European common values that the Union should protect and 

promote. They are the basis of our democracies, of our security and are also present in the feeling of 

belonging in the citizens. Essential elements are to be found in respect for fundamental rights, non-

discrimination, and clarification of the rights and obligations of both citizens of the Union and third-

country nationals in the Union.” 

http://aei.pitt.edu/49155/1/B0015.pdf [4-12-2017]Art. 30.of the Report 

 

https://peacemaker.un.org/kosovo-resolution1244
http://eur-lex.europa.eu/legal-content/EN
http://eur-lex.europa.eu/legal-content/EN
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML%5b16-11-2017
http://aei.pitt.edu/49155/1/B0015.pdf
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membership in the case of any state seriously violating human rights and democracy and a 

procedure for its enforcement. Bearing in mind the findings and suggestions of the Westendorp 

report, the IGC preparing the Amsterdam Treaty was amended the Treaty by bringing a new 

mechanism of the protection of fundamental rights within the jurisdiction of the ECJ. In 2003 the 

Nice Treaty added a preventive arm to this mechanism and in 2009 the Lisbon Treaty (Treaty of the 

European Union-TEU) reinforced the procedure in case a “serious and persistent breach” may occur 

by a Member State of the values referred to in Article 2 (dignity, freedom, liberty, democracy, and 

equality, rule of law, human rights and rights of minorities). This legal mechanism, so-called 

‘nuclear option’ provides for special mechanisms with far-reaching sanctions in case a Member 

State does not respect the fundamental values referred to in Article 2 TEU, including the rule of law. 

The often cited Article 7 TEU aims at ensuring that all EU countries respect the common values of 

the EU, including the rule of law. This Article was established as a way to hold EU Member States 

accountable for violation of the European values and fundamental rights.  Under paragraph 1 of 

Article 7 TEU, four-fifths of the EU’s members can determine in the Council of Ministers that there 

is a “clear risk of a serious breach by a Member State of the values referred to in Article 2,” based 

on a reasoned proposal by one-third of the member states, the parliament, or the commission. Under 

paragraph 2, the European Council (the heads of state and government), after hearing from the 

offending state, can decide by unanimity among all other members that there is a “serious and 

persistent breach” of values. Paragraph 3 then allows the Council of Ministers to suspend certain of 

that country’s rights, including its government’s voting rights. In doing so, the Council shall take 

into account the possible consequences of such a suspension on the rights and obligations of natural 

and legal persons.The obligations of the Member State in question under the Treaties shall in any 

case continue to be binding on that State.225To be worth considering that the threshold for activating 

Article 7(2) was set very high to make sure that it could apply only to extreme cases.In April 2013, 

the General Affairs Council held a comprehensive discussion on the topic.226In June 2013, the 

Justice and Home Affairs Council underlined that "respecting the rule of law is a prerequisite for the 

protection of fundamental rights" and called on the Commission "to take forward the debate in line 

with the Treaties on the possible need for and shape of a collaborative and systematic method to 

tackle these issues". The resolution adopted by the European Parliament on 3 July 2013 considered 

that at this stage of European integration the capacity to address threats to the rule of law within the 

EU needs to be strengthened. In September 2013, Viviane REDINGhas described as a new ‘pre-

Article 7 procedure’ to strengthen the rule of law suggesting an early warning tool whose primary 

aim is to enable the EU Commission to enter into a structured dialogue with the Member State 

concerned to prevent the escalation of systemic threats to the rule of law.227 The potential 

                                                                 
225Consolidated of the Treaty on European Union (TEU) and the Treaty on the Functioning of the 

European Union (TFEU) as amended by the Treaty of Lisbon (2007) [13-09-2017]. 
226Communication from the Commission to the European Parliament and the Council, A new EU 

Framework to strengthen the Rule of Law, COM(2014) 158 final p.3. 

http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf [04-12-2017] 
227In a well-noted speech on 4 September 2013, Viviane Reding (Speech/13/677), former EU 

Commissioner for Justice, drew an interesting parallel between Europe's economic and financial 

crisis and what she viewed as an increasing number of 'rule of law crises' revealing problems of a 

systemic nature.She highlighted that only systemic threats or violations of the rule of law may 

trigger the activation of this new mechanism, not minor or individual breaches;(ii) Unlike the 

current monitoring tool specifically developed for Romania and Bulgaria, this new procedure would 

apply equally to all Member States, regardless of the date of entry into the EU, size, etc. (iii) While 

the Commission will continue to remain the guardian of EU values, third party and/or external 

http://ec.europa.eu/justice/effective-justice/files/com_2014_158_en.pdf
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modification of the Article 7 procedure has been a running theme in the EU, but this would mean 

the amendment of the Lisbon Treaty, and it would be possible only with the unanimous will of the 

EU Member States.Interpreted in this way the provision at issue contains nothing capable of 

prejudicing the fundamental human rights enshrined in the general principles of Community law and 

protected by the Court.228 

On 19 March 2014 in its Communication ‘A new EU Framework to strengthen the Rule of Law’ the 

European Commission adopted a new tool to address systemic threats to the rule of law in any of the 

EU’s Member States.229The new EU Framework is aiming to prevent, through a dialogue with the 

Member State concerned, that an emerging systemic threat to the rule of law escalates further into a 

situation where the Commission would need to make use of its power of issuing a proposal to 

trigger the mechanisms of Article 7 TEU. In its reasoning, the Communication just described 

“…[t]hat different constitutions and judicial systems of the EU Member States are, in principle, well 

designed and equipped to protect citizens against any threat to the rule of law. However, recent 

events in some Member States have demonstrated that a lack of respect for the rule of law and, as a 

consequence, also for the fundamental values which the rule of law aims to protect, can become a 

matter of serious concern. During these events, there has been a clear request from the public at 

large for the EU, and notably for the Commission, to take action.”The framework seeks to resolve 

future threats to the rule of law in Member States before the conditions for activating the 

mechanisms foreseen in Article 7 TEU would be met. It is therefore meant to fill a gap.230 It is not 

an alternative to but rather precedes and complements Article 7 TEU mechanisms. The Commission 

stated, if such a threat cannot be effectively addressed by the safeguards at national level, or by the 

existing instruments at EU level, in particular infringement procedures, the Framework could be 

applied. The new Framework establishes a three-stage process: a Commission assessment, 

a Commission recommendation and monitoring of the Member State’s follow-up to the 

Commission’s recommendation. This is an adversarial procedure, which means that at all stages, a 

dialogue should be maintained between the Commission and the Member State concerned. As the 

former President of the European Commission, José Manuel Barosso explained it, this new 

mechanism will be activated only in situations where there is a serious and systemic risk to the rule 

of law, and triggered by predefined benchmarks.231If however no solution is found within the new 

Framework, Article 7 TEU will always remain the last resort to resolve a crisis and ensure the 

Member State complies with EU values.  

In June 2015 the European Parliament suggested in its resolution to create an annual monitoring of 

compliance with democracy, the rule of law and the situation of fundamental rights in all Member 

States through a Scoreboard, to be established on the basis of common and objective indicators. The 

suggestion of the EU Justice Scoreboard - which is an information tool which aims to assist the EU 

                                                                                                                                                                 

expertise may be sought when necessary. The EU Fundamental Rights Agency, the Council of 

Europe (in particular, the Venice Commission) and judicial networks such as the Network of the 

Presidents of the Supreme Judicial Courts of the EU could therefore be asked to provide expert 

knowledge, notably during the assessment phase.See: V. Reding, 'A new Rule of Law initiative', 

Press Conference, European Parliament, Strasbourg, 11 March 2014. 
228 Judgment of 12 November 1969 in Case 29/69 Erich Stauder v. City of Ulm, [1969] ECR 419 at 

p. 419. 
229Communication from the Commission to the European Parliament and the Council, A new EU 

Framework to strengthen the Rule of Law, COM(2014) 158 final 

 
230Ibid. p.  
231 http://europa.eu/rapid/press-release_SPEECH-13-684_en.htm 
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and the Member States in achieving more effective justice by providing objective, reliable and 

comparable data on the functioning of justice systems in all Member States -could fit into the 

timetable of the European Semester232 and could be linked to the Cycle of Economic Governance233 

as well. 

First time the new framework for addressing systemic threats to the rule of law was used concerning 

Poland. First Vice-President of the European Commission Frans TIMMERMANS visited Poland two 

times; on 5 April and on 24 May 2016 for exchanges with his Polish counterparts on how to resolve 

the situation. Extensive exchanges took place between the Commission and the Polish Government 

in meetings at various levels. However, despite these exchanges it was not possible to find a 

solution to the issues identified by the Commission. On 1 June 2016 the Commission adopted an 

Opinion setting out the concerns of the Commission and served to focus the ongoing dialogue with 

the Polish authorities on finding a solution. In spite of every effort of the Commission and the views 

of the Venice Commission, on 22 July, the Polish Parliament adopted a new law on the 

Constitutional Tribunal, and a number of important concerns already raised remain.234In July 2016 

the Commission formulated that “Recent events in Poland, in particular the political and legal 

dispute concerning the composition of the Constitutional Tribunal, the non-publication of judgments 

rendered by the Constitutional Tribunal, as well as the review of the law on the Constitutional 

Tribunal and its impact on the effectiveness of constitutional review of new legislation have given 

rise to concerns regarding the respect of the rule of law.”As a second step in the process under the 

Rule of Law Framework, the Commission issued a Recommendation on 27 July 2016 setting out the 

reasons why the Commission considers that there is still a systemic threat to the rule of law in 

Poland and recommending how this situation can be addressed.  

 

3. The long way to triggering Article 7 (1) 

 

If we look at the consistency with fundamental values of the EU Member States, it might be 

concluded that one of the Member States does not fully meet all requirements, no Member State is 

perfect.At the same time, we could also state that there are some Member States that behave visibly 

and deliberately contrary to the rules and values set out in the Treaties. Among them, the Hungarian 

Fidesz and the Polish Law and Justice (PiS) leaded governments have the intention to transformof 

                                                                 
232Besides reforming supervision of EU financial markets, a 'European semester' is a cycle of 

economic policy coordination to ensure from 2011 that national economic and fiscal policies are 

assessed by the European institutions first before they are adopted by Member States. The 

European semester is based on a coordination process lasting several months with fixed calendar 

deadlines. 

233The EU responded by taking a wide range of measures to strengthen its governance and to 

facilitate a return to sustainable economic growth, job creation, financial stability and sound 

public finances. Central pillars of these efforts are: the legislative packages to strengthen the 

Stability and Growth Pact known as the "Six Pack" and "Two Pack", and the Treaty on Stability, 

Coordination and Governance in the Economic and Monetary Union. 

234COMMISSION RECOMMENDATION REGARDING THE RULE OF LAW IN POLAND: 

QUESTIONS & ANSWERS, BRUSSELS, 27 JULY 2016, HTTP://EUROPA.EU/RAPID/PRESS-

RELEASE_MEMO-16-2644_EN.HTM [30.10.2017.] 

http://europa.eu/rapid/press-release_MEMO-16-2644_en.htm
http://europa.eu/rapid/press-release_MEMO-16-2644_en.htm
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many independent state institutions according to their own ideas, and undermined the appropriate 

implementation of EU law as well. In his speech of First Vice-President Frans Timmermans to the 

European Parliament stated that “The clearest way to show what the rule of law means to us 

in everyday life is to recall what has happened when there is no rule of law.”235He also 

underlined that „…[I] will personally see to it that the Commission acts in a non-ideological 

manner, and assesses each case fairly and objectively, based on the facts of the case, and on the law. 

The Commission will act impartially and treats all Member States equally. Our purpose is not to 

sanction individual Member States per se, but rather to address issues through targeted intervention 

to restore the correct application of EU law.”He highlighted later in another speech that”… 

[t]he Commission must also remain an impartial, objective and independent arbiter, and base itself 

on the law and the facts on the ground.” The European Parliament in its resolution of 10 June 2015 

expressed its concern on the situation in Hungary236and called on the EU Commission to present a 

proposal for the establishment of an EU mechanism on democracy, the rule of law and fundamental 

rights, as a tool for compliance with and enforcement of the Charter and Treaties as signed by all 

Member States.237 

As Timmermans reported in August 2015”…[I]n all too many places across Europe today, we see 

alarming tendencies emerging. And as happens frequently in times of crisis, it is members of 

minorities - be they racial, religious, ethnic or other - who are the first to be singled out as 

scapegoats. It starts with imperceptible signs, then grows into illiberal temptations, and even into 

talk in certain quarters, of 'illiberal democracy'.” He was asked in his speech”…[S]o do we have the 

enough tools, and the right tools, at our disposal in order to ensure the rule of law across Europe?” 

According to him, the right answer was, no. He was referring to the Hungarian case, when criticisms 

have been made against the Commission that the Commission for not having activated the Rule of 

Law Framework yet. The Commissioner has refused to comment on what he says that a new 

framework should be elaborated, or those that demanded it the recent framework should be more 

automatic, maybe even with parameters that trigger the application of the framework similar to 

mechanisms we find in the field of economic policy.”238 

In December 2015 the European Parliament reiterated its position expressed in its resolution of 10 

June 2015 on the situation in Hungary.239The Parliament repeated its main concerns about the 

                                                                 

235COMMISSION STATEMENT: EU FRAMEWORK FOR DEMOCRACY, RULE OF LAW 

AND FUNDAMENTAL RIGHTS, STRASBOURG, 12 FEBRUARY 2015 

http://europa.eu/rapid/press-release_SPEECH-15-4402_en.htm [26-11-2017] 

236 Resolution (2015/2700(RSP) 

http://www.europarl.europa.eu/sides/getDoc.do [27-11-2017] 

237 Ibid. 

238THE EUROPEAN UNION AND THE RULE OF LAW - KEYNOTE SPEECH AT 

CONFERENCE ON THE RULE OF LAW, TILBURG UNIVERSITY, 31 AUGUST 2015 

https://ec.europa.eu/commission/commissioners/2014-2019/timmermans/announcements/european-

union-and-rule-law [21-11-2017] 

239 Situation in Hungary: follow-up to the European Parliament Resolution of 10 June 2015  

European Parliament resolution of 16 December 2015 on the situation in Hungary (2015/2935(RSP)) 

http://www.europarl.europa.eu/sides/getDoc.do [22-11-2017] 

http://europa.eu/rapid/press-release_SPEECH-15-4402_en.htm
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2015/2700(RSP)
http://www.europarl.europa.eu/sides/getDoc.do
https://ec.europa.eu/commission/commissioners/2014-2019/timmermans/announcements/european-union-and-rule-law
https://ec.europa.eu/commission/commissioners/2014-2019/timmermans/announcements/european-union-and-rule-law
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2015/2935(RSP)
http://www.europarl.europa.eu/sides/getDoc.do
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treatment of the refugees, migrants and asylum-seekers,240stating that all Member States must 

comply fully with EU law in their legislative and administrative practice, and that all legislation 

must reflect and be in accordance with basic European values, namely democracy, the rule of law 

and fundamental rights. The Parliament believed that Hungary was a test for the EU to prove its 

capacity and political willingness to react to threats and breaches of its own founding values by a 

Member State.  The Parliament also drew attention to that the Union had to ensure continuing 

respect for the political Copenhagen criteria once a Member State has acceded to the Union. In the 

end of its resolution, the Parliament… [R]eiterates the call on the Commission to activate the first 

stage of the EU framework to strengthen the rule of law, and therefore to initiate immediately an in-

depth monitoring process concerning the situation of democracy, the rule of law and fundamental 

rights in Hungary, including the combined impact of a number of measures, and evaluating the 

emergence of a systemic threat in that Member State which could develop into a clear risk of a 

serious breach within the meaning of Article 7 TEU”241 

In January 2016 the Commission expressed his concern on the developments in Poland, in particular 

the political and legal dispute concerning the composition of the Constitutional Tribunal, have given 

rise to concerns regarding the respect of the rule of law.242The Commission concluded in 2016 that 

the PiS government’s attempts to gain control of the Polish Constitutional Tribunal were a systemic 

threat to the rule of law. As’guardian of the treaties’, the Commission launched a dialogue under the 

                                                                 

240 2.  Voices serious concerns regarding the series of swift legislative measures taken in recent 

months that have rendered access to international protection extremely difficult and have 

unjustifiably criminalised refugees, migrants and asylum seekers; stresses its concerns regarding 

respect for the principle of non-refoulement, the increasing recourse to the detention, including of 

minors, and the use of xenophobic rhetoric linking migrants to social problems or security risks, 

in particular through government-led communication campaigns and national consultation, 

thereby making integration problematic; urges the Hungarian Government to return to normal 

procedures and repeal emergency measures; 

Ibid. 

241 Ibid. Point 8 

242On 19 November, the new legislature, through an accelerated procedure, amended the Law on 

the Constitutional Tribunal, introducing the possibility to annul the judicial nominations made by 

the previous legislature and to nominate five new judges. The amendment also shortened the terms 

of office of the President and Vice-President of the Tribunal from nine to three years, with the 

current terms coming to an automatic end within three months of the amendment's adoption. On 25 

November the new legislature annulled the five nominations by the previous legislature and on 2 

December nominated five new judges. 

The Constitutional Tribunal was seized concerning the decisions of both the previous legislature and 

the incoming legislature. The Tribunal delivered two judgements, on 3 and 9 December 2015. 

On 3 December, the Court ruled that the previous legislature was entitled to nominate three judges 

for seats vacated during its mandate, but was not entitled to make the two nominations for seats 

vacated during the term of the new legislature. 

On 9 December, the Court ruled that the new legislature was not entitled to annul the nominations 

for the three appointments under the previous legislature, but that it was entitled to appoint the two 

judges whose mandate began under the incoming legislature. The Constitutional Tribunal also 

declared invalid the shortening of the terms of office of the current President and Vice-President of 

the Tribunal. 

http://europa.eu/rapid/press-release_MEMO-16-62_en.htm[16-10-2017] 

http://europa.eu/rapid/press-release_MEMO-16-62_en.htm
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Rule of Law Framework, introduced a new mechanism in 2014 as a precursor to Article 7. Despite 

all these, the efforts of the Commission appeared to be powerless, and the endless 

dialogues have not proved effective.  After that dialogue yielded no results, the European 

Commission First Vice-President Frans Timmermans concluded that the measures proposed by the 

Polish government “…[w]ould abolish any remaining judicial independence. . . [because] judges 

will serve at the pleasure of the political leaders and be dependent upon them from their 

appointment to their pension.” The European Parliament had already expressed concern about the 

“danger to democracy, human rights and the rule of law” in Poland.243 At the same time as the 

Polish events, the EU Commission took the Hungarian government to ECJ over laws that would 

restrict the operations of universities in Hungary (so-called lex CEU) and odds with Budapest over 

other rights issues, including a crackdown on foreign-backed civil society groups that receive 

foreign funding.The Venice Commission stressed in its report that despite its legitimate aims, the 

law may not be used to stigmatize NGOs or restrict their ability to carry out their activities. The law 

causes disproportionate and unnecessary interference with freedom of expression and association, 

the right to privacy and non-discrimination.244 The EU Commission has already launched 

infringement procedures against Hungary for its harsh treatment of asylum seekers and its refusal to 

take in refugees relocated from Italy and Greece under a plan adopted by the Council of Ministers, 

in which Hungary and Slovakia was outvoted.The EU launched legal action 13 June 2017 against 

Hungary, Poland and the Czech Republic for refusing to take in their share of refugees under a 

controversial solidarity plan.Despite the efforts of the EU Commission neither Hungarian, nor 

Polish government showed any sign of changing course, PiS because of its ideological agenda and 

Fidesz because of the forthcoming parliamentary election in 2018.245The big danger is, the 

undesirable political influence over the basic constitutional institutions, would have a negative side-

effect disrupting judicial and police cooperation among the Member States, and the objectionable 

pattern of the Hungarian and Polish governments would also have imperil the Schengen area of 

passport-free travel. The implementation of EU law would be also in the danger, if some Member 

States could continue going against the basic values stipulated in the Treaties, without 

consequences. These undesirable phenomena threaten the EU as a whole, the importance of the EU 

as foreign policy actor. 

On 26 April 2017 the European Parliament held again a debate on Hungary. In his opening remarks 

First Vice-President Frans Timmermans said that the Commission shares the worries and concerns 

                                                                 

243 European Parliament resolution of 14 September 2016 on the recent developments in Poland 

and their impact on fundamental rights as laid down in the Charter of Fundamental Rights of the 

European Union (2016/2774(RSP)) 

244Strasbourg, 20June2017 Opinion889/ 2017CDL-AD(2017)015 

European Commission for Democracy Through Law (Venice Commission) Hungary opinion on the 

draft law on the transparency of organisations receiving support from abroad 

Adopted by the Venice Commissionat its 111thPlenary Session(Venice, 16-17 June 2017)on the 

basis of comments byMs Veronika BÍLKOVÁ (Member, Czech Republic)Mr Richard CLAYTON 

(Member, United Kingdom)Ms HerdísKJERULF THORGEIRSDOTTIR (Vice-President,Member, 

Iceland)  

http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017)015-e[12-12-

2017] 

245 Stefan LEHNE:Defending EU Values in Poland and Hungary, Carnegie Europe, September 04, 

2017 

http://carnegieeurope.eu/2017/09/04/defending-eu-values-in-poland-and-hungary-pub [16-10-2017] 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2016/2774(RSP)
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017)015-e
http://carnegieeurope.eu/2017/09/04/defending-eu-values-in-poland-and-hungary-pub
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on the recent developments in Hungary, and about the compatibility of certain actions of the 

Hungarian authorities with EU law and with the shared European values including the rule of 

law. In the debate, Manfred Weber, the president of the European People’s Party (EPP)-group to 

which also the Fidesz belongs, made a harsh criticism on the Hungarian legislation.246The illiberal 

Hungarian model also was criticizing by the MEPs and an MEP expressed the opinion that Hungary 

would like continue taking the European Union’s money, but not the European values.247 

On 7 December 2017, the Committee on Civil Liberties, Justice and Home Affairs of the 

European Parliament was organising a public hearing on "The situation in Hungary". The 

hearing was initiated by Green MEP Judith Sargentini, who will submit an updated report on 

Hungary within the coming weeks.248The hearing was based on the European Parliament resolution 

of 17 May 2017 on the situation in Hungary249and MEPs appreciated the positive gesture that 

Hungarian government had attended the hearing at all. Following steps may take place in the spring 

of next year. 

                                                                 

246Manfred Weber, im Namen der PPE-Fraktion. – Sehr geehrter Herr Präsident, sehr geehrter Herr 

Vizepräsident, sehr geehrter Herr Premierminister! Es geht heute nicht um Soros. Ich verstehe 

eines nicht. Seit 25 Jahren gibt die Zentraleuropäische Universität in Budapest zwei Diplome aus: 

ein amerikanisches und ein ungarisches. Seit 25 Jahren ist das gute Praxis, sie hat sich ein 

Renommee erarbeitet. Ungarische Studenten haben davon einen Vorteil, weil sie in ihrer Stadt – 

in Budapest – zwei Abschlüsse bekommen. Ich, und ich darf das für meine gesamte Fraktion 

sagen, lieber Herr Premierminister, wir verstehen einfach nicht, warum dieser Vorteil jetzt dieser 

Universität weggenommen wird. 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT[12-12-2017] 

247Marie-Christine Vergiat (GUE/NGL). – Monsieur le Président, la «démocratie illibérale», 

nouveau modèle hongrois, c’est la mise au pas progressive mais systématique des contre-pouvoirs: 

médias, justice, éducation, ONG. La consultation «Stoppons Bruxelles» est une caricature et le 

projet de loi sur les ONG, calqué sur la loi russe, n’est pas un texte de transparence, mais de 

suspicion. 

S’agissant de la question migratoire, on peut se demander si le droit d’asile existe encore en 

Hongrie. La convention de Genève n’est plus respectée: détention systématique, y compris des 

mineurs; construction d’un mur le long de la Serbie – désormais électrifié; droit de tirer à vue pour 

les «chasseurs de frontière»; les amalgames, les mensonges sont rois, les boucs émissaires multiples 

– on vient encore de l’entendre. L’absence d’action de la Commission depuis décembre 2015, tout 

comme le silence de M. Avramopoulos à son retour de Hongrie, nous a inquiétés. Je me félicite 

donc, Monsieur Timmermans, que la Commission ait enfin décidé d’ouvrir une procédure 

d’infraction et qu’une résolution soit soumise au vote de la prochaine plénière. Monsieur Orbán, on 

ne joue pas avec les libertés, surtout dans un pays dont l’histoire est celle de la Hongrie. 

Ibid. 

248 As part of the preparatory work for the report to be drafted by Judith Sargentini (Greens/EFA, 

NL), MEPs held a hearing in which Hungary Foreign Affairs and Trade Minister Péter Szijjàrtó 

presented the government’s views. Hungarian Helsinki Committee Co-Chair Marta Pardavi, 

University of Pécs, and Mertek Media Monitor representative Gábor Polyák, as well as Centre for 

Fundamental Rights Director Miklós Szánthó also took part. 

http://www.europarl.europa.eu/news/en/press-room/20171205IPR89530/rule-of-law-and-

democracy-in-hungary 

[15-12-2017] 

249  (2017/2656(RSP) 

http://www.europarl.europa.eu/meps/en/96815/JUDITH_SARGENTINI_home.html
http://www.europarl.europa.eu/meps/en/96815/JUDITH_SARGENTINI_home.html
http://www.europarl.europa.eu/news/en/press-room/20171205IPR89530/rule-of-law-and-democracy-in-hungary
http://www.europarl.europa.eu/news/en/press-room/20171205IPR89530/rule-of-law-and-democracy-in-hungary
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2017/2656(RSP)
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On 20 December 2017 the EU commission announced its decision ‘Rule of Law: European 

Commission acts to defend judicial independence in Poland’:” [D]espite repeated efforts, for almost 

two years, to engage the Polish authorities in a constructive dialogue in the context of the Rule of 

Law Framework, the Commission has today concluded that there is a clear risk of a serious breach 

of the rule of law in Poland. The Commission is therefore proposing to the Council to adopt a 

decision under Article 7(1) of the Treaty on European Union.” In its Reasoned Proposal for a 

Council Decision, the Commission stated that over a period of two years, the Polish 

authorities have adopted more than 13 laws affecting the entire structure of the justice system in 

Poland, impacting the Constitutional Tribunal, Supreme Court, ordinary courts, National Council for 

the Judiciary, prosecution service and National School of Judiciary. The common pattern is that the 

executive and legislative branches have been systematically enabled to politically interfere in the 

composition, powers, administration and functioning of the judicial branch.250 The Commission’s 

recommendation clearly sets out a set of actions that need to be taken by the Polish authorities to 

address its concerns. The Polish authorities are invited to amend the Supreme Court law, not apply a 

lowered retirement age to current judges, remove the discretionary power of the President to prolong 

the mandate of Supreme Court judges, and remove the extraordinary appeal procedure, which 

includes a power to reopen final judgments taken years earlier. Moreover, mend the law on the 

National Council for the Judiciary, to not terminate the mandate of judges-members, and ensure that 

the new appointment regime continues to guarantee the election of judges-members by their peers. 

The Commission suggested to amend or withdraw the law on Ordinary Courts Organisation, in 

particular to remove the new retirement regime for judges including the discretionary powers of the 

Minister of Justice to prolong the mandate of judges and to appoint and dismiss presidents of courts. 

The Commission requested the Polish Government to restore the independence and legitimacy of 

the Constitutional Tribunal, by ensuring that its judges, President and Vice-President are lawfully 

elected and by ensuring that all its judgements are published and fully implemented. Last but not 

least, refrain from actions and public statements which could further undermine the legitimacy of 

the judiciary.251The next steps will certainly be followed by large public interest. In line with the 

Commission's Recommendation the Polish authorities are invited to address the problems within 

three months, and to inform the Commission of the steps taken to that effect. The Commission can 

do nothing other than stand ready to pursue a constructive dialogue with the Polish Government. 

Should the Polish authorities implement the recommended actions, the Commission is ready, in 

close consultation with the European Parliament and the Council, to reconsider its Reasoned 

Proposal. As it is an adversarial procedure, under Article 7(1) TEU, the Council must hear Poland's 

position and obtain the consent of the European Parliament, which has consistently supported the 

Commission's concerns, including in the three Resolutions of 13 April 2016, 14 September 2016 

and 15 November 2017.252 Before adopting a Decision by a four-fifths majority (22 of 27 Members 

                                                                 

250http://europa.eu/rapid/press-release_IP-17-5367_en.htm [24-12-2017] 

251 “A wide range of other actors at European and international levels have expressed their deep 

concern about the reform of the Polish justice system: representatives of the judiciary across 

Europe, including the Network of Presidents of the Supreme Judicial Courts of the European 

Union and the European Network of Councils for the Judiciary, the Venice Commission, the 

Commissioner for Human Rights of the Council of Europe, the United Nations Human Rights 

Committee as well as numerous civil society organisations such as Amnesty International and the 

Human Rights and Democracy Network.” Ibid. 

252 On the basis of Article 354 TFEU, the European Parliament shall act by a two-thirds majority of 

votes cast, representing the majority of its component Members. 

http://europa.eu/rapid/press-release_IP-17-5367_en.htm
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of the Council entitled to vote on the basis of Article 354 TFEU), determining that there is a clear 

risk of a serious breach of the rule of law. The Council may also address recommendations to 

Poland, acting in accordance with the same voting procedure. 

Hungary immediately has announced to block any Article 7 sanctions that the EU might propose 

against Poland.It is important to stress, however, if Article 7(1) was successfully launched, is a 

powerful political message even if mutual protection between Hungarian and Polish governments 

makes it impossible to gain unanimity in the European Council to activate any sanctions.Only one 

case would be a theoretical possibility to use any sanction if against both countries were to start the 

Article 7process. 

Apparently the current EU rules are completely inadequate to effectively force the protection its 

fundamental values. It is unlikely that the Treaty will be changedby the Member States so there 

remains the wrangling, the political bargaining. It cannot be emphasized too strongly thatthe 

credibility of the European Union is at stake, so further efforts would be necessary to modify and 

refine the existing mechanism. 

 

 

Conclusions 

 

The refinement of the rule of law mechanism of the EU has already begun in 2014, but this is far 

from enough for the EU to function effectively in this area. The EU has been seeking a constructive 

dialogue with the countries concerned, but given that only Hungary has shown itself to be a partner 

in this dialogue, and the Polish governments has until January 2018 refused to back down in the face 

of criticism from the EU, the applicability of this dialogue is strongly questionable. The recent visit 

on 9January 2018 of the new Polish Prime Minister Mateusz Morawiecki in Brussels is an 

encouraging sign, howeverthis case cannot be described as a breakthrough. To be worth considering 

that as his first ever bilateral foreign visit Mateusz Morawiecki visited Hungary.253It also may be 

noted, that Mateusz Morawiecki stated when he was announcing the new appointments of his 

government that “...[T]he new government should help us build a sovereign Poland within a strong 

Europe, a Europe of homelands.”254In the discussions in Brussels, Mateusz Morawiecki made 

efforts to patch up relations with the European Union, but it also made it clear that he would not 

unwind the country’s most-contested judicial reforms, together with Poland’s refusal to host 

                                                                 

253MATEUSZ MORAWIECKI MET WITH HUNGARY'S PRIME MINISTER VIKTOR 

ORBAN AND PRESIDENT JÁNOS ÁDER IN BUDAPEST ON 3 JANUARY 2018 IN A SHOW 

OF SOLIDARITY AGAINST EU CRITICISM OF THEIR COUNTRIES' JOINT 

BACKTRACKING ON DEMOCRATIC VALUES AND THE RULE OF LAW. ORBAN 

CALLED THE PROCEDURE AGAINST POLAND "DEEPLY UNFAIR AND UNJUST". 

Poland Reshuffles Government, Hoping to Ease Tensions with E.U. 

https://www.nytimes.com/2018/01/09/world/europe/poland-cabinet-reshuffle.html [10-01-2018] 

254POLISH PM SEEKS NEW OPENING WITH EU BUT STICKS TO COURTS OVERHAUL, 

BY PAWEL SOBCZAK, GABRIELA BACZYNSKA, 

HTTPS://AF.REUTERS.COM/ARTICLE/WORLDNEWS/IDAFKBN1EY180[10-01-2018] 

https://www.nytimes.com/2018/01/09/world/europe/poland-cabinet-reshuffle.html
https://af.reuters.com/article/worldNews/idAFKBN1EY180
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refugees.This issue is closely related to the fact that Poland and Hungary, along with the Czech 

Republic, have refused to take in asylum seekers despite an EU decision in 2015 to do so, and as a 

result the EU Commission has referred the countries to the ECJ in December 2017.255 

It should further be mentioned that, facing unprecedented EU legal action over accusations of 

backsliding on democracy by politicizing Polish courts, the ruling Law and Justice (PiS) party may 

seek to ease tensions in other areas like environmental policy (spearheaded large-scale logging in an 

ancient UNESCO-protected forest Białowieża)256or defence. (The Polish defence Minister Antoni 

Macierewicz, facing criticism over delays in modernizing the army as well as conflicts with top 

generals).257After nearly three hours of talks with European Commission President Jean-Claude 

Juncker, they issued a joint statement that their dinner was “friendly” and included a “detailed 

discussion” on the rule of law issues in Poland. Mateusz Morawiecki and Jean-Claude Juncker 

would meet again “with the view to making progress by the end of February 2018.”258 EU Member 

States (27) will on 27 February 2018 look into whether Poland is backsliding on democracy, though 

the most powerful sanction of suspending Poland’s EU voting rights in the Council is unlikely to 

materialize, as Hungary several times has declared it would block any such punishment. It is likely 

that the other member States ask again the Polish government to make changes, issuing 

recommendations echoing those by EU that the PiS has so far ignored, and giving it some time to 

react. The dialogue would be also difficult between EU and the two Member States concerned 

because they are not using the same language. The best example of this is that the wording migrant 

or illegal migrant are consciously and consistently used instead of refugees. Public opinion in both 

countries is faced with the unilateral and martial communication of the government, which cannot 

be sufficiently counterbalanced by the EU. Although the European Parliament and the European 

Commission also have challenged the tone and content of misleading so-called national 

                                                                 
255“Despite the confirmation by the Court of Justice of the EU of the validity of the relocation 

scheme in its ruling from the 6 September, the Czech Republic, Hungary and Poland remain in 

breach of their legal obligations. The replies received were again found not satisfactory and three 

countries have given no indication that they will contribute to the implementation of the relocation 

decision. This is why, the Commission has decided to move to the next stage of the infringement 

procedure and refer the three Member States to the Court of Justice of the EU.”European 

Commission - Press release, Relocation: Commission refers the Czech Republic, Hungary and 

Poland to the Court of Justice, Brussels, 7 December 2017 

http://europa.eu/rapid/press-release_IP-17-5002_en.htm[10-01-2018] 

0256Protests at Polish logging of ancient forest, by Natalie Huet, last updated: 01/09/2017 

http://www.euronews.com/2017/09/01/europe-environment-justice-protests-at-polish-logging-of-

ancient-forest 

[10-01-2018] 

257POLISH PM SEEKS NEW OPENING WITH EU BUT STICKS TO COURTS 

OVERHAUL, BY PAWEL SOBCZAK, GABRIELA BACZYNSKA, 

https://af.reuters.com/article/worldNews/idAFKBN1EY180[10-01-2018] 
258European Commission – Statement, Statement following the working dinner between 

 President Juncker and Polish Prime Minister Morawieck, Brussels, 9 January 2018 
http://europa.eu/rapid/press-release_STATEMENT-18-86_en.htm[10-01-2018] 

 

http://europa.eu/rapid/press-release_IP-17-5002_en.htm
http://www.euronews.com/2017/09/01/europe-environment-justice-protests-at-polish-logging-of-ancient-forest
http://www.euronews.com/2017/09/01/europe-environment-justice-protests-at-polish-logging-of-ancient-forest
https://af.reuters.com/article/worldNews/idAFKBN1EY180
http://europa.eu/rapid/press-release_STATEMENT-18-86_en.htm
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consultation, they have not been able to act effectively against it.259 The EU would obviously 

opposed if a Member State manipulates, deceives, misleads the population about the EU decisions 

and acts, but the EU institutions can hardly do anything about it. It cannot be emphasised too 

strongly that these are well-planned and quickly executed actions and the EU can only respond very 

slowly and cannot give immediate effective response. Although the general principle of good faith is 

theoretically binding both for the EU institutions and for the Member States, there are no effective 

means to enforce it. Although the ECJ has expressed its position in several judgments on the 

principle of good faith, ECJ can only take action in any matters, settle legal disputes between 

national governments and EU institutions, if it is referring the court competences.260In light of all 

aforementioned, the situation that has emerged as a result of a series of threatening the rule of law 

might rightly be called a trap situation.  

Symbolically might be described this situation as “an asymmetric warfare”between EU and 

someMember States.On one side is the EU that can only acts within its limits set out in the Treaties, 

using its traditional tools,on the other side are some Member States that using unconventional 

                                                                 

259The seven survey questions — each one essentially asking “Do you agree with this?” about the 

supposed Soros plan. 

1. George Soros wants to convince Brussels to resettle at least one million immigrants from 

Africa and the Middle East annually on the territory of the European Union, including 

Hungary as well. 

2. George Soros, together with leaders in Brussels, also plan to have the member states of the 

E.U., including Hungary, take down the border protection fences and open the borders for 

immigrants. 

3. It is part of the Soros plan that Brussels redistributes immigrants gathered in Western 

European countries on a mandatory basis, referring in particular to Eastern European 

countries. Hungary would be required to take part in this as well. 

4. Based on the Soros plan, Brussels should require every member state, including Hungary, 

to pay 9 million HUF (Hungarian currency equivalent to around $30,000) in mandatory 

state aid for every immigrant. 

5. George Soros would also like to see migrants receive lighter sentences for the crimes they 

commit. 

6. The goal of the Soros plan is to diminish the importance of the language and culture of 

European countries to make the integration of illegal immigrants happen sooner. 

7. It is part of the Soros plan to launch political attacks on countries objecting to immigration 

and impose strict penalties on them.” 

Government launches new anti-Soros campaign, Wednesday, September 27, 2017, 15:35 

https://bbj.hu/politics/government-launches-new-anti-soros-campaign_139373[10-01-2018] 

 

260 “In that regard, the Court would point out that the principle of good faith is a rule of customary 

international law, the existence of which has been recognised by the Permanent Court of 

International Justice established by the League of Nations (see the judgment of 25 May 1926, 

German interests in Polish Upper Silesia, CPJI, Series A, No 7, pp. 30 and 39), and subsequently 

by the International Court of Justice and which, consequently, is binding in this case on the 

Community and on the other participating partners.”[…]It should also be noted that the principle 

of good faith is the corollary in public international law of the principle of protection of legitimate 

expectations which, according to the case-law, forms part of the Community legal order (Case T-

115/94 Opel Austria v Council [1997] ECR II-39, paragraph 93). 

JUDGMENT OF 17. 1. 2007 — CASE T-231/04 
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rhetoric and tactics tools.261 The EU is trying to cope with this situation, however for the time 

being the EU cannot use the same effective tools as in those cases where that jeopardize the 

functioning of the internal market. It is clear that in the cases of the alleged infringement of the rule 

of law, the EU has only limited and not effective toolbar.262 

Maybe a serious restraint could be the differentiated allocation of EU resources, but the current rules 

rightfully do not allow the retrospective amendments of the rules.263 Commission President Junkers 

did not even considered it applicable. At the same time, as the negotiations on anew seven-year 

budget so-called Multiannual financial framework (MFF) post 2020will begin where the Member 

States will decide which Member States get what out of the EU budget; a new situation arises.  

Since both Poland and Hungary are actually the largest net beneficiaries of the EU budget, their 

primary interest is to engage in successful negotiations. To this end, both country will necessarily 

need to find supporting partners and allies, which will not be easy in the present atmosphere. 

Replacing a new image will surely come to fruition for this purpose, but changing only the image 

does not go far enough. The procedure under Article 7 is a slow process whose results would be 

difficult to predict. “The sword of Damocles is hovering over the head of Hungary”, and in spring of 

2018 the European Parliament may even intensify the mechanism under Article 7 against Hungarian 

government. Since there will be elections in both countries (Hungary has parliamentary election in 

spring 2018, PiS faces local elections in late 2018 and legislative and presidential ballots in 2019-

20), until this has been completed, a substantive change in this area cannot be expected. There is still 

bargaining and the maintaining of the double speech of the governments concerned; in the country 

emphasizing the protection of sovereignty, hard EU criticisms, as if the EU was a counter party or 

an enemy organization, by omitting the benefits of EU membership while at the same time widening 

the EU's operational difficulties (which is partly the result of the not constructive behaviour of these 

countries) and using a more lenient voice in the EU institutions and forums. Under the EU law the 

protection against the arbitrarily interpretation of the rules is not allowed, the European Court of 

Justice alone has the right to formulate a credible position. Even today, special attention must be 

given to the decision of the ECJ, which stated in 1986 that “…[T]he European Economic 

Community is a Community based on the rule of law inasmuch neither its Member States nor its 

institutions can avoid a review of the question whether the measures adopted by them are in 

conformity with the basic constitutional charter the Treaty” 264Nevertheless, currently, the EU has 

no effective means to combat the tactics represented by Poland and Hungary. After the European 

Commission launched an unprecedented Article 7 sanctions procedure against Poland in December 

2017, it seems that the EU has come out of its inability to do so, however, it can be justly be 

claimed, this procedure is a very slow and has doubtful outcome. The only solution would be 

                                                                 
261The term was used by Andrew J. R. Mack's 1975 article "Why Big Nations Lose 

Small Wars" in World Politics, in which "asymmetric" referred simply to a significant 

disparity in power between opposing actors in a conflict. 
http://www.dictionary.com/browse/asymmetric-warfare[10-01-2017] 
262Poland and Hungary, along with the Czech Republic, have refused to take in asylum seekers 

despite an EU decision in 2015 to do so, and as a result the EU commission has referred the 

countries to the EU's top court in December. 

263TYING EU FUNDS TO POLITICS COULD BE DOUBLE-EDGED, BY ESZTER 

ZALAN, BRUSSELS, 24. OCT 2017, 17:56 
https://euobserver.com/political/139617 [10-01-2017] 
264ECJ, The Green Party v. Parliament, 1986 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=ecli:ECLI:EU:C:1986:166 [10-01-2018] 
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redrafting the Treaties in such a way that it would have the power to act effectively against 

obstructing the rule of law, and that it could be prevented. A much faster and more flexible 

mechanism would be needed to respond effectively to potential hazards, to the threats that 

couldjeopardizingthe rule of law. To do this, first of all, there is a need for political will to persuade 

the concept of the rule of law to be more delimited. As long as the rule of law is susceptible for 

several interpretation, it is difficult to tackle those infringements. One can certainly conclude that 

violations of the rule of law standards, weaken the whole Union, and have a negative impact on their 

cohesion and on its future. 
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Abstract. The motive behind this paper is exploration of the conditions for effective democracy in 

multicultural societies and countries. The two principles of social setting in the context of classical 

parliamentary democracy ensue from a special set of civil and political rights, as basis for cultural 

identity, which further underlies the collective cultural rights (CCRs) or group-differentiated rights 

(GDRs). Such setting is initiation into a serious process of changes in classical democracy. The 

cultural diversity accommodation in the political system of a given democracy is an intricate process 

that shifts the liberal justice concept and requires a new political system dubbed by some authors as 

multicultural democracy, instead of merely democracy in multicultural societies. This theory is 

chiefly known as “consociational theory of democracy”. In this paper, efforts are made to establish 

the new theoretic and experiential institutions and relations we are to call conditions for an effective 

multicultural democracy. 
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Introduction 

Multiculturalism is no novelty; it has existed for quite some time. And neither is its spectacular 

radiance new to the history of politics. The problem of controlling multiculturalism was historically 

met by empires, “old” democracies, colonies, immigrant societies and—following the 

experimentation with communism—likewise by Eastern European countries. In modern times (at 

the beginning of the 20th century), when the affirmation of the popular sovereignty principle 

withered the legitimacy of the great empires, Balkan and Central European countries faced their 

initial challenges in political institutionalisation of ethnocultural and religious minorities.The 

multicultural and multiconfessional space of the former empires presented both a challenge and a 

temptation to the newly formed countries regarding the treatment of peoples, ethnic and religious 

minorities, but also regarding the protection of their interests. 

The “brilliant” return of multiculturalism represents a specific postmodern political phenomenon 

owing to the need for cultural and primary identity implications in light of the expansion of the 

massive, depersonalised structures of globalisation. [1] Authors like Will Kymlicka, Charles Taylor 

and others have made a major contribution to the moulding of the “multiculturalism” phenomenon 

in the nineties, giving it a central place in the restoration of liberal tradition. 

Most countries in the world are culturally heterogeneous. This diversity raises a series of important 

and potentially differential issues. The state of continuous political conflict, that is, confrontation 

between minorities and majorities, is inevitable.Issues of strategic interactions to arise most 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0ahUKEwiSkcr82YvWAhVE2RoKHYx7CqYQFghcMAI&url=https%3A%2F%2Fwww.facebook.com%2FUniversitetiUBT%2F&usg=AFQjCNHzlSd3nH7ZiBD4eyXlQ5stjBXf3Q
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frequently are: continuity and identity of minorities; regard for human rights; power sharing in the 

constitution and execution of governance and in political decision-making (on representative or 

administrative levels); position of these groups in the control and share of social wealth and 

“national” income; participation in business retransformation (in transitional economic reforms); 

efforts for resources in education (the use of languages in public or official communication); 

immigration policy; national symbols; choice of national anthem; public holidays; etc. Debating 

these issues reveals numerous weaknesses,or “sore points”, even in the world’s strongest 

democracies. This signals the necessity to peacefully resolve the indicated problems in a manner 

alluring to all modern countries, and especially to those with different modalities of cultural 

diversity. Having regard to the countries with identical or similar experiences, and to the authors 

addressing them, as a synthesis I shall derive a series of conditions fora relatively successful or 

effective consociational democracy. 

 

Institutional Conditions for a Relatively Successful or Effective 

Consociational Democracy 

The two principles of social setting in the context of classical parliamentary democracy ensue, in 

particular, from a special set of civil and political rights, as basis for cultural identity, which further 

underlies the collective cultural rights (CCRs) or group-differentiated rights (GDRs). Such setting is 

initiation into a serious process of changes in classical democracy some authors term concepts of 

consociational democracy, mosaic societies, pluralistic societies, disjunctive societies, segmented 

societies, divided societies, etc. On the one hand, that kind of cultural diversity accommodation in 

the political system of a given democracy is an intricate process that shifts the liberal justice 

concept, and, on the other, it allows sucha concept to produce an array of institutes and institutions – 

in short, a new political system dubbed by some authors as multicultural democracy, and not merely 

democracy in multicultural societies. This theory is chiefly known as “consociational theory of 

democracy”. [2] 

But, which, in practice, are the new theoretic and experiential institutions and relations we are to call 

conditions for an effective multicultural democracy? 

 

Normative Solutions or Theses for Minimalistic Constitutional 

Engineering of a Multicultural Society 

Since multicultural societies contain plurality of cultural norms and practices, they regularly fail to 

reach a single cultural narrative serving as constitutional basis. [2] Hence, the constitution is such 

countries ought to carry two features: 1) to be generalenough (concept of a short constitution); and 

2) to be capable of absorbing different solutions ensuing from dynamic negotiations among different 

groups at different levels of society. In principle, these solutions prove to be far more dynamic than 

solutions reached in homogeneous societies. As a primary requisite, the minimalistic constitutional 

engineeringshould therefore embed the core of relations in the area of intercultural accommodation 

(adaptation, adjustment), mainly referring to: the use of languages on central and local level; 

participation of group representatives in bodies and councils on central and local level; participation 

of group representatives in public administration; participation of group representatives in the 

Constitutional Court, and judiciary, in general; the use of ethnic symbols; solutions establishing 

state-budgeted cultural institutions and media. 
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The general idea, direction and principle to be provided by the constitution isinclusiveness. This 

pertains both to the basic solutions stipulated in it and to the potentially new practices taking place 

in the future which the constitution cannot stipulate. 

 “Turn on – don’t turn off” is the basic parameter of these societies, whereas it is crucial that 

there exists political culture, and not merely normative solutions through which this process is 

observed and embodied. [3]  

 Among the first solutions which constitutions of such consociational democracies should 

include is a modality for the veto concept. In essence, it should be set up in a defensive capacity 

(one instance of the defensive capacityof the veto concept modality is the positive experience with 

the Badinter voting in the Republic of Macedonia), which implies that the veto principle should 

ensure protection from the imposition of the majority will through outvoting, mainly in regard to 

issues concerning the cultural identity of minority groups. There still remain open questions: What 

does all that imply?Does it concern laws strictly referring to cultural rights and institutions—either 

in a narrow or a wider sense—and voting on mechanisms that provide resources for these rights 

(the budget)? 

 There are modalities for separate voting on the budget: allowing the right toveto parts of the 

state budget that provide resources for cultural rights, that is, resources for culture and education, 

whereas parts not directly related to culture rights be adopted through regular majority vote as 

stipulated in the constitution. 

 The constitution should also lay down high official positions, whereas, on the principle of 

equitable representation, representatives of minority cultures would hold offices. Of special 

importance are positions in the Constitutional Court and other courts, high political offices, and 

managing positions of the so called “public services”. 

 The constitution can also provide for the concept of local government (local democracy) 

underlining direct attainment of minorities’ influence on social life (this concept is thoroughly 

stipulated by law). 

 The constitution can also prescribe the fundamentals of electoral legislation, regarding two 

aspects, namely: 1) consociational democracies should necessarily ensure the principle of 

proportional representation, whereby cultural minorities will be given the opportunity to become 

politically visible; and 2) it is also important to prevent cultural imposition on the smallest of 

cultural minorities through the distribution of constituencies (electoral geometry). In consociational 

democracies it is often recommended that a single constituency is created on the territory of the 

entire country. [3] 

 Furthermore, this consociation concept is no strange to ensuring guaranteed seats for cultural 

minorities whocan in no way through the electoral system become politically visible. 

 

Legal Level of Inclusion  

The second level of the normative aspect, the legislative level, in consociational (multicultural) 

democracies, reveals at least two types of laws adopted by qualified majority. One type is laws 

where minority cultures have the right to a veto (such as the double-majority vote). Their number 

and scope is usually defined through special negotiations. Constitutions are incapable of providing 

exhaustive lists of such laws. The list of laws voted under the veto principle must encompass key 

laws on cultural reproduction of minorities. In this process of internal negotiations, there is a benefit 

from expert consultations (opinions, suggestions, directions, recommendations) with influential 

international organisations and countries – so that the process remains open to the application of 
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international standards for the given area and, at the same time, be unburdened from political 

tension. 

The second important legal solution refers to the regulation of relations in local democracy (local 

government, which is generally provided for in the constitution). These laws should, in principle, 

give minorities’ ethnic (cultural) rights a territorial context – associating ethnic rights to a territory 

on a local level. Local government laws in these societies must ensure unhindered enforcement 

regarding: use of the languages of minority cultures; cultural symbols; local government; and, just 

as important, serious fiscal support to such practices. The local government in these societies should 

therefore exhibit serious capacity of vigour and effectiveness, or else the entire system will be pulled 

into crisis. 

The electoral law, vis-à-vis the constitution, should address the issueof proportional representation 

and allow maximum fairness in the representation of minority cultural groups, in following the basic 

“one person, one vote” principle. In addition, the electoral law can provide for guaranteed seats in 

the Parliament for the smallest cultural groups, and also ensure electoral geometry that will yield 

equitable representation (regular suggestion is made that country’s entire territory become a single 

constituency, thus providing equitable representation for the smallest cultural groups). 

Laws in such areasas public administration and judiciary must also be drafted in line with the 

principle of inclusiveness or equitable representation of (at least) the relevant minority cultures. 

Namely, the public administration should function on the basis of professionalism and neutrality, as 

previously established by Max Weber. This principle in multicultural societies should be regarded 

yet more importantly, since the functioning of the administration is perhaps the sole connective on a 

national level. Encroaching on this principle may spur overall segregation along an ethnic line. 

Hence, it is imperative that the professionalism of the administration is maintained and the 

representation in it improved. 

Consociational democracies and multicultural societies are particularly delicate in such areas as 

education and culture, where their reproduction and development is promoted. In that respect, the 

right to mother-tongue education, depending on countries’ traditions, should be readily exercised. 

Some countries are labelled “multicultural”, whereas such right is facultatively exercised (for 

example, primary- and secondary-school curricula in Australia foresee teaching the mother tongue 

of non-majority cultures 2 to 4 classes a week). Primary education in some countries is conducted 

either partially or in its entirety in the mother tongue of the non-majority cultural groups, but there 

are also instances where parts of the secondary and higher education is conducted likewise (for 

example, Swedes in Finland, Hungarians in Romania, Albanians in Macedonia, Serbs in Kosovo, 

etc.). The degree ofimplementing mother-tongue education mainly hinges on the political tradition, 

and hence international standards (Council of Europe’s European Charter for Regional or Minority 

Languages and the Framework Convention for the Protection of National Minorities) determine but 

a minimal benchmark: provision of education in the mother tongue of the non-majority cultural 

groups, without establishing level and scope. 

The second aspect of non-majority culture’s reproduction represents media and cultural institutions 

(theatres, museums, science and art institutes, folklore institutions, archives, etc.). It is of utmost 

importance that media provide two types of opportunities: 1) ensuring access of non-majority 

ethnonational communities, or cultural groups, to information and cultural programmes in public 

media services, for which citizens pay taxes; and 2) in regard to private media, providing freedom of 

access and rules that would enable minority cultures to establish their own media. 

One particular issue that may arise in this segment of cultural diversity and development is the 

useofthe mother tongue by non-majority cultures, as an idiosyncrasy of their identity and diversity 

(Martin Heidegger: “Language is the house of being”; BlažeKoneski: “Language is our homeland”; 
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EqremÇabej: “Language is the clearest mirror of the people and their culture”; Holger Petersen: 

“Language is the sole means of moral enlightenment and progress of the people”). 

The issue can be addressed on a national level, and regulated either through the constitution and by a 

special law (Republic of Macedonia), or by law only in given areas—local government and 

registration of new companies—as in Germany, or through separate treatment of the each issue by 

thelaw on the specific area. The latter implies that such solutions ought to be presented within the 

pre-established constitutional framework. Anyhow, experience from consociational democracies or 

the elements of consociation in political systems suggests that,for its sensitivity, this issue 

persistently finds its wayhigh on the political agenda. 

 

Openness of Society and the Role of “Soft Arbitrage” in Multicultural 

Societies  

The mistrust that groups tend to introduce into the political debate is among the basic experiences of 

interethnic relations in politics.Mistrust can be rooted in rationality or irrationality. It can present a 

genuine attempt to deceive and manipulate, in order to access resources or in the fight for power. 

But, it can also have completely irrational roots associated with one’s sense of endangerment, fear, 

discrimination and bad experience ensuing from the mutual relations of cultural groups. The level of 

prejudices may be high, along with the absence of social integration and mutual mingling on 

different bases. Hence, these societies are labelled “separated”, “segmented” or “mosaic”. Such 

level of mistrust in political dialogue is manifested with difficulties in realisation and functionality, 

stagnation and regression. At the same time, this generates heated atmosphere in these societies. 

Therefore, it is crucially important to establish the means and the type of methodology to perform 

talks and negotiations, at least concerning the most important issues on the political agenda. 

Namely, the experience of these countries suggests that the political debates should be open, even 

though they pertain to the internal regime. [2] There should be some form of “soft arbitrage”, i.e.,a 

mediator played bythe international organisations or countries the groups trust. In cases when 

discussions reach an impasse or become “impossible”, informal expert consultation might take place 

with professionals offering their expert opinion and guarantees on whether the solutions proposed 

are good or bad (including suggestions to improve them). In that way, minority groups sceptical 

about the willingness of the government or the majority group will have further assurance and might 

reach a position where they would accept a mutual solution. This methodology of playing a third 

party, or “soft arbitrage”, is notably important in the initial establishment of consociational systems, 

especially during the first years, when conflict potential and mistrust between different cultural 

groups are acute and significant. Experience of some consociations, on the other hand, suggests that 

such methodology is readily applicable further on in the development of these 

democracies.Moreover, it becomes integral to the political culture of these consociations. Examples 

of “soft arbitrage” in pursuance of solutions that are mutually acceptable to different groups in such 

multi-ethnic societies are as follows: GerdArens and the Ohrid Framework Agreement in the 

Republic of Macedonia; Ahtisaari in Kosovo; Bill Clinton and The Good Friday Agreement in 

Northern Ireland; Dayton Agreement in Bosnia and Herzegovina; etc. 

Another aspect of countries’ openness similarly aids rationality and mitigation of cultural “hot” 

subjects in the political system of consociational democracies, namely, integration in international 

organisations and security arrangements. This element of international networking stabilises 

consociational democracies to a comparatively greater degree than countries of homogeneous 

nature. Thus, manifoldness is introduced, with multiple layers addressing the internal issues of these 
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countries. This condition of international networking represents the third condition for the 

functioning of (consociational) democracy in multicultural societies. 

Responsibility of Political Elites, Political Culture of Inclusiveness and 

the Role of the Civil Sector  

Multicultural societies and their consociational democracy can function successfully only if the 

political elites of both cultural segments and ethnic political parties—the key state officials—exhibit 

high degree of responsibility and understanding for the complex circumstances of consociational 

democracy. In fact, one may observe a responsibility paradox of political elites. Political 

responsibility in these societies is by far needed the most, and yet, it is but sporadic. Political leaders 

find it easier to gain power through manipulation of their cultures and ethnic clans, whereas it all 

boils down to the grotesque manifestation of ethno-nationalism, instead of attaining effective 

consociational democracy. This condition is indicative of the person’s role, personal responsibility 

and subjective factor in politics. 

The responsibility of political elites in consociational democracies is mainly illustrated through the 

restraint and caution towards the dialogue conducted with other groups’ political elites, the restraint 

to impose solutions (from one’s cultural prism onto others) and patience, as well as the readiness to 

lead long negotiations and dialogues with other political elites in favour of finding a slow-paced 

mutual consensus. Also important is the persistence and integrity in the struggle for defence and 

implementation of these solutions against ethno-nationalist politicians. 

And finally, political responsibility also entails the creation of a foreign policy agenda taking into 

account the openness and speedy integration of international organisations, as a condition to their 

stabilisation. 

 

The Role of the Civil Sector and Political Culture in Consociational 

Democracies 

The role of the civil sector – political culture in consociational democracies, is controversial for 

many things. This controversy ensues from the way in which culture segments live and reproduce 

their cultural clichés and from the attitude held towards other cultures. This set of qualities for the 

political leadership is sometimes very difficult to find in a single person or in a group of key leaders. 

Accordingly, the issue of leadership quality in consociational democracies, as we shall note, evolves 

into a separate scientific sub-discipline of the so called transitology or transition towards 

democracy. They often tend to be full of stereotypes, prejudices, distancing and history of tension 

with other cultures. This is openly seen and felt in the civil sector, especially in the presence of 

intensive social network, the Internet, free media, etc. One particular tendency is very emblematic of 

this type of societies. Namely, non-governmental organisations and networks organising the civil 

sector generally move along cultural delineations, instead of crossing them, as one may expect. This 

is the first experience in consociational democraciesand their civil sector. The second one is that the 

civil sector may represent an arena of intensive confrontation and hate speech, which only proves 

that the sole project of democracy in multicultural societies and different consociations is an elitist 

project (if one may say so), that is, democracy in these societies depends on the responsibility of 

political elites and their confidence in such a project. They—the elites—introduce self-control and 

restraint to their cultural segments in regard to the aggressive attitude towards other cultures. Also, 

the tolerant behaviour in a civil sector of such division is mainly owing to its international 
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networking and the financial impact of important international organisations and democratic 

countries financing the projects. 

It is important that the civil sector remains open to the civil influences related to the standards for 

human rights, tolerant communication and pressure against hate speech. This makes groups’ cultural 

self-perceptions prone to evolution. 

 

Concluding Notes 

In this paper, attention was drawn to the identification of the necessary conditions for all 

consociation models. As regards these conditions, we have entered a territory previously not 

covered in its entirety by the relevant literature, thereby trying to provide a creative elaboration and 

discussion on such conditions for effective consociation. We identified them as normative-level 

conditions. In that context, inclusive constitutional provisions recognising and accepting collective 

cultural groups bear distinct importance. They also encompass different modes of protecting their 

culture, here including a form of the right to a veto. Furthermore, we also delved into the conditions 

related to responsibility and establishment of the political elites of culture identity groups in a 

consociational democracy, with due consideration of changes to and role of the civil sector. With 

reference to the role of the civil sector, where, in fact, a society’s political culture is developed and 

effectuated, we have arrived at a conclusion [4,5] that there may arise several situations in which the 

society has elitistically agreed-upon consociational institutions, and still lack consociational culture; 

it shows a consensus of political culture which fails to be reflected in the consociational institutions 

and different intermediate situations. But, what is important, political culture affects political 

institutions and seeks support from them. Consociational democracy (some authors call consensual) 

may become inert, andthus incapable of integration and advancement, unless it gains support from 

the consociational political culture. Consociation-oriented culture often provides the basis to create 

consociational democracy institutions and their interconnectedness. If consociational (consensual) 

culture brings about the establishment of consociational institutions, such institutions have the 

potential to transform an initially antagonistic culture into one that is less antagonistic and more 

consensual. Finally, we also identified conditions pertaining to the openness and international 

standing (integration) of countries developing consociational democracy. In some instances they are 

not seen as a distinct model of consociational democracy, but instead, they merely present 

consociational traces in a classic model of majoritarian democracy (a trend some authors label 

democratisation ofdemocracy or re-democratisation). 

One irrefragable conclusion about the minimal effectiveness of democracy with significant 

consociational elements is that there must be a constitutional institution and procedure ensuring 

justice to different groups of a society. In short, consociation and democracy in consociational 

societies, according to the author, show perspective and represent ground for potential study; hence, 

this paper is but a minor and modest contribution in that sense.  
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